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IS A U.N. INTERNATIONAL CRIMINAL COURT 
IN THE U.S. NATIONAL INTEREST? 


THURSDAY, JULY 23, 1998 

U.S. Senate, 

Subcommittee on International Operations, 

Committee on Foreign Relations, 

Washington, DC. 

The subcommittee met at 10:08 a.m., in room SD-419, Dirksen 
Senate Office Building, Hon. Rod Grams, chairman of the sub- 
committee, presiding. 

Present: Senators Helms, Grams, Ashcroft, Feinstein, and Biden. 

Senator Grams. I apologize for being late, but I would like to call 
this hearing of the International Operations Subcommittee on the 
creation of the international court into session. I do have an open- 
ing statement; and I would like to defer to my colleague from Cali- 
fornia, Senator Feinstein, and then we would hear from our panel 
this morning. Thank you very much. 

Well, Ambassador Scheffer, I want to thank you for making the 
effort to come before this committee so soon after the completion 
of the U.N. conference in Rome. I understand that you probably 
have not had time to fully recover from what was by all accounts 
a grueling round of negotiations on the creation of the Inter- 
national Criminal Court. 

However, given this court claims universal jurisdiction — in other 
words, the right to prosecute United States citizens even though 
the U.S. is not a party to the treaty — it is important for Congress 
and the American people to become apprised of the details regard- 
ing the court sooner rather than later. 

Now, while I am relieved that the administration voted against 
the treaty in Rome, I am convinced that it is not in itself sufficient 
to safeguard our Nation’s interests. The United States must ag- 
gressively oppose this court each step of the way, because the trea- 
ty establishing an international criminal court is not just bad, but 
I believe it is also dangerous. 

The proposed ICC is not a part of the international system. It 
sits alone and above the system, and that is by design. At present 
international law regarding peace and security is largely whatever 
the Security Council says that it is. With the creation of the Inter- 
national Criminal Court, that will no longer be the case. 

This is a great victory for the critics of the Security Council that 
have finally achieved their goal of diluting the power of the perma- 
nent five with the realization that their bids to increase the num- 
ber of permanent members were destined to ultimately fail. They 
found a way to circumvent the authority of the Security Council al- 
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together; and ironically, by undermining the role of the Security 
Council, this court could have the effect of destabilizing the inter- 
national arena instead of securing it. 

Supporters of this court can proclaim that it will act as a deter- 
rent against the commission of war crimes and other atrocities, but 
the evidence I believe points to the contrary. Saddam Hussein and 
the next Pol Pot will not be deterred by the indictments of the 
International Criminal Court any more than Bosnian Serb 
strongmen have been deterred by their indictments by the Yugo- 
slav War Crimes Tribunal when they undertook their massacre. 

The fact remains, the most effective deterrent is the threat of 
military action; and this court is undermining the ability of the 
United States to do that very thing. The ICC may issue a series 
of indictments, but unless these war criminals are defeated and 
they are stripped of their power, they will never be brought to jus- 
tice. 

It is ironic that the same countries which look to the United 
States to be the global enforcer have now created a court which in- 
hibits our ability to project force. By claiming universal jurisdic- 
tion, this treaty will force us to reconsider the deployment of our 
troops around the world, even though we are not a party to the 
treaty. At the very least, we will have to renegotiate our status of 
force arrangements. 

In some circumstances, as our Secretary of Defense reportedly 
noted, we may decide that the best policy is to withdraw our 
troops; and when the international community comes to us request- 
ing that American soldiers participate in a peacekeeping mission, 
we will have to factor into our calculations the threat of our sol- 
diers being turned over to the ICC. 

A Dutch delegate offered faint praise of this international crimi- 
nal court stating — and I quote — “I won’t say we gave birth to a 
monster, but the baby has some defects.” Well, I respectfully dis- 
agree, the International Criminal Court is a monster. 

First, the ICC will have the final determination over whether it 
has jurisdiction over the case. Under a system of complementarity, 
the ICC can override the decision of a nation’s judicial system and 
it can pursue a case if it decides that a State is unwilling or unable 
to do so. In other words, if an ICC prosecutor wanted to investigate 
and charge the President of the United States for a bombing raid 
like the one President Reagan conducted in Libya, our only way to 
prevent the case from going forward would be to have our own Jus- 
tice Department investigate the President. If the U.S. Government 
then declined to prosecute, it would still be up to the judgment of 
the ICC whether to prosecute and pursue the case. 

A decision by the International Criminal Court to prosecute 
Americans for military action would not be the first time that an 
international court tried to undercut our pursuit of our national se- 
curity interests. In 1984, the World Court ordered the U.S. to re- 
spect Nicaragua’s borders and to halt the mining of its harbors by 
the CIA. In 1986, the World Court found our country guilty of vio- 
lations of international law through its support of the Contras and 
ordered the payment of reparation to Nicaragua. Needless to say, 
we ignored both of those rulings. 
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Second, the International Criminal Court prosecutor will have 
the power to initiate prosecutions without a referral from the Secu- 
rity Council or state parties. There will be no effective screen 
against politically motivated prosecutions from being brought for- 
ward. 

Third, the judges will not be confined to those from democratic 
countries with rule of law. The judges will be elected by a super 
majority of the state parties. Given that, the group of 77 developing 
countries in the U.N. General Assembly, which routinely vote 
against the United States and which is really more like 160 coun- 
tries, could represent such a majority. This is not much of a screen. 

As for eligibility to service, the U.S. proposal to require judges 
to have both criminal trial and international law experience was 
rejected as too high of a bar to meet. Of course, the ICC judges 
must possess all of the qualifications required in their respective 
states for appointment to the highest judicial offices, and I wonder 
what that means in Sudan or in Iran. 

Finally, it turns the functioning of the Security Council on its 
head and, I think, sets a very bad precedent. The Security Council 
must act affirmatively to stop a prosecutor from taking up a case. 
This means that the U.S. loses its veto, and it would need to con- 
vince a majority of members to vote with us to stop the Inter- 
national Criminal Court from proceeding. 

Supporters of this treaty are banking on the fact that the United 
States will allow this court to flourish and gain legitimacy over 
time. We must not allow that to happen. Even if it is weak at its 
inception, the Court’s scope and its power can and will grow. This 
court will be an international institution without checks or bal- 
ances, accountable to no state or institution for its actions, and 
there will be no way to appeal its decisions except through the 
Court itself 

Whatever lines are drawn in Rome can be erased or redrawn at 
some future date by a majority of state parties, and as the head 
of the Swiss delegation pointed out, the rules of the Court will be 
developed over time by the Court itself through custom and prece- 
dent. 

Now, we must affirm that the United States will not cede its sov- 
ereignty to an institution which claims to have the power to over- 
ride the United States legal system and to pass judgment on our 
foreign policy actions. We must refuse to allow our soldiers and 
Government officials to be exposed to trial for promoting the na- 
tional security interests of the United States and deny the inter- 
national court’s self-declared right to investigate, prosecute, con- 
vict, and punish U.S. citizens for supposed crimes committed on 
American soil which is arguably unconstitutional. 

The only fail-safe way to ensure these results is to make sure 
that this treaty never is ratified by the 60 nations necessary for it 
to go into force. Should this court come into existence, we must 
have a firm policy of total non-cooperation, no funding, no accept- 
ance of its jurisdiction, no acknowledgement of its rulings, and ab- 
solutely no referral of cases by the Security Council. 

I think we can all agree that the current U.N. and ad hoc tribu- 
nal system is imperfect. It is certainly inefficient. The need to set 
up an administrative, investigative, and judicial structure in each 
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case creates a number of bureaucratic hurdles and significant 
delays in getting these tribunals up and operating. 

Many supporters of an international criminal court point to these 
failings as evidence that a permanent court is needed. However, 
this treaty does not create a permanent architecture to support the 
current tribunal system. It creates an independent international 
body with unprecedented power, super national power, and I for 
one am not willing to trade the sovereignty of this country for gains 
in efficiency, no matter how noble the cause. 

Mr. Ambassador, the U.S. lost the big battles over universal ju- 
risdiction, the self-initiating prosecutor, a Security Council screen, 
the crime of aggression, and state consent. I hope that now the ad- 
ministration will actively oppose this court to make sure that it 
shares the same fate as the League of Nations and collapses with- 
out U.S. support for this court truly I believe is the monster and 
it is the monster that we need to slay. 

I want to thank you. 

Senator Feinstein. 

Senator Feinstein. I would like to begin by thanking you, Mr. 
Chairman, for conducting this hearing so quickly after the vote in 
Rome last week. 

Frankly, I am of two minds regarding the hearing and the Inter- 
national Criminal Court that emerged from the Rome conference. 

On one hand, I truly believe the President is correct when he 
said that nations all around the world who value freedom and tol- 
erance should establish a permanent international court to pros- 
ecute, with the support of the United Nations Security Council, se- 
rious violations of humanitarian law. And, as we approach the 21st 
century, I think we have got to make it really clear that individuals 
who participate in serious crimes against humanity cannot act with 
impunity. I had hoped we learned this lesson in World War II, and 
too many times in this century, even since World War II, we have 
witnessed the terror of genocide, of mass rape, and of ethnic cleans- 
ing. With the explicit labeling and recognition of war crimes and 
crimes against humanity, including significantly such acts as rape 
and sexual slavery, the establishment of an international criminal 
court would send a strong message to those contemplating commit- 
ting such crimes and, I believe, could play an instrumental role in 
making sure that the sordid chapter of human history in which 
such acts are employed is brought to a close. 

On the other hand, I share the concerns which ultimately led the 
United States to determine that it could not support the draft stat- 
ute that emerged in Rome. And I think the chairman of this sub- 
committee has rather forcefully made those points. None of us 
would like to see a court that frivolously prosecutes Americans or 
which acts with politics, not justice, as its motivating force. I think 
the question is, to what degree is a member of the armed forces 
that might be deployed abroad really subject to this kind of politics, 
if one chooses to play it, by giving the prosecutor some kind of 
untrammeled authority? 

But it seems to me that the bottom line of the Rome conference 
is that the United States is still left facing what Ambassador 
Scheffer, in a speech this past September, termed “a gap in inter- 
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national criminal justice.” This gap exists because of the lack of an 
international criminal court. This gap, in my mind, should be filled. 

There can be little doubt that the problem of filling this gap is 
a complex one, and that it is extremely difficult to arrive at an ef- 
fective and a nonpolitical solution. The effort by Ambassador 
Scheffer and others in Rome is testament to these difficulties, but 
I truly believe that the victims of the atrocities and the war crimes 
of this century demand our continued effort. 

Thus, although some may see the result of Rome as an end to 
the International Criminal Court, I would like to think that we re- 
main still at a crossroads, and that if the other members of the 
international community go forward with the endeavor, the United 
States might still seek amendments and might one day be able to 
join them. I have been one that has been very concerned, particu- 
larly with the former Yugoslavia, in writing letters to the Presi- 
dent, in writing letters to the Secretary-General of the United Na- 
tions, that the war criminals, the Karadzics and the Mladics of the 
world, must be brought to justice. So, it is with some irony that I 
now find myself questioning some of the strictures laid down in 
Rome with respect to the development of this court. 

It seems to me that reasonable people ought to be able to agree 
on a set of definitions and on a protocol and a procedure that in 
effect would take the political maneuverings out of the designation 
of war criminal and set certain specific beginning causes with 
which we all agree as the kind of opening to really test the value 
of an international criminal court. Apparently that is not going to 
happen. 

So, I view our present predicament with some amount of dismay. 
To many in the world, whether we like it or not, this country some- 
times acts wrongly and we think we are always right, and I share 
that belief But if you are talking about an international criminal 
court, we have to take those things where we can agree and move 
them forward onto the agenda and into the domain of the develop- 
ment of this court. 

So, I look with great interest to see what Ambassador Scheffer 
has to say today and then be able to ask some questions. I thank 
you, Mr. Chairman. 

Senator Grams. Thank you. Senator. We have also been joined 
by Senator Helms. Senator? 

Senator Helms. Thank you very much, Mr. Chairman, for put- 
ting up with me this morning. I try not to make long speeches, but 
this one is one that I think deserves a lot of discussion and a lot 
of contemplation. I thank you for calling this hearing, the subject 
of which is exceedingly significant, and I hope I may be forgiven 
by those who feel that I am talking too long. 

Now, I do not agree with the able and charming Senator from 
California. We do not agree always, but I respect her always. 

It is no secret that the United States walked away from this 
treaty negotiated in Rome to establish a permanent United Nations 
international criminal court. That was certainly the right thing for 
you to do. I appreciate your having done it. 

I am aware that the administration was eager to sign that trea- 
ty, so the very fact that you, Mr. Ambassador, declined to do so 
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speaks volumes about how unwise this treaty adopted in Rome 
really is. 

Since the signing ceremony, several governments have made 
clear their belief that the United States will eventually succumb to 
international pressure and join the Court. 

Now, let me be clear, at least from one Senator’s position, the 
Rome treaty is irreparably flawed. The statute purports to give this 
international court jurisdiction over American citizens even if the 
United States refuses to sign or ratify the treaty. It empowers this 
court to sit in judgment of the United States foreign policy. It cre- 
ates an independent prosecutor accountable to no government or 
institution for his actions, and it represents a massive dilution of 
the United Nations Security Council’s powers and of United States 
veto power within that Security Council. In short, this treaty rep- 
resents a very real threat to our military personnel and to our citi- 
zens and certainly to our national interests. 

Mr. Ambassador, I commend you for voting no on this fatally 
flawed treaty, but I also must be clear, rejecting this treaty is not 
enough. The United States must fight this treaty. Canadian For- 
eign Minister Lord Ashworthy asked you a pretty good question in 
Rome. He said — and I quote — “The question is whether the United 
States treats the Court with benign neglect or whether they” — the 
United States — “are aggressively opposed.” He is right about that. 

Now, what galls me is that we sent American personnel overseas 
twice in this century, along with expenditure of billions of dollars, 
to save the bacon of countries who voted against us in this regard. 
And I damned well resent that, and they better get used to the no- 
tion that there are several of us in the Senate who feel the same 
way. 

But we must, Mr. Ambassador, I think be aggressively opposed 
to this court, and let me cite just a few examples why I say that. 

The treaty includes in one of its “core crimes” something called 
the crime of aggression. The countries negotiating the treaty in 
Rome were unable to reach agreement on just what constitutes a 
crime of aggression. Well, I think I can anticipate what will con- 
stitute a crime of aggression in the eyes of this court. It will be a 
crime of aggression when the United States of America takes any 
military action to defend the national interest of the American peo- 
ple unless the United States first seeks and receives the permission 
of the United Nations. And I say baloney to that. 

So, what this court proposes to do is this. It will sit in judgment 
of the national security policy of the United States. Now, just imag- 
ine what would have happened if this court had been in place dur- 
ing the U.S. invasion of Panama or the U.S. invasion of Grenada 
or the United States bombing of Tripoli. In none of those cases, did 
the United States seek permission from the United Nations to de- 
fend our interest. So long as there is breath in me, the United 
States will never — and I repeat never, never — allow its national se- 
curity decisions to be judged by any international criminal court. 

Now, we all know the history of how in the 1980’s the World 
Court attempted to declare U.S. support for the Nicaraguan contras 
to be a violation of international law. The Reagan administration 
simply ignored the World Court because the World Court had no 
jurisdiction and no authority in this matter. 
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Well, this court declared that the American people are under its 
jurisdiction no matter what the U.S. Government says or does 
about it. So, you see the delegates in Rome included a form of uni- 
versal jurisdiction in the Court’s statute. This means that even if 
the United States never signs the treaty and even if the United 
States refuses to ratify it, the countries participating in this court 
will regard American soldiers and citizens to be within the jurisdic- 
tion of this international criminal court. And again, I say baloney. 
That, Mr. Chairman, is nonsense in short. It is an outrage that will 
have grave consequences for our bilateral relations with every one 
of the countries that signs and ratifies this treaty, and they better 
understand this at the outset. 

I understand that Germany was the intellectual author of this 
universal jurisdiction provision. Mr. Chairman, we have thousands 
of American soldiers stationed in Germany right now. Will the Ger- 
man Government now consider those American forces under the ju- 
risdiction of the International Criminal Court? 

Now, I support keeping forces in Germany but not if Germany 
insists on exposing them to the jurisdiction of the ICC. The admin- 
istration will now have to renegotiate our status of forces agree- 
ments with Germany and other signatory states, and we must 
make clear to these governments that their refusal to do so will 
force us to reconsider our ability to station forces on their territory, 
participate in peacekeeping operations, and meet our Article 5 com- 
mitments under the NATO charter. We will have no choice about 
that. 

Because this court has such wide-ranging implications for the 
United States and the American people, I shall seek assurances 
from the Secretary of State on the following points. 

One, Article 13(b) permits a case to be referred to this court by 
the Security Council. The United States must never vote in favor 
of such a referral, Mr. Ambassador. 

The United States will not provide any assistance whatsoever to 
the Court or to any other international organization in support of 
the Court either in funding or in-kind contributions or other legal 
assistance. 

The United States shall not extradite any individual to the Court 
or directly or indirectly refer a case to the Court. 

The United States shall include in all of its bilateral extradition 
treaties a provision that prohibits a treaty partner from extraditing 
U.S. citizens to this court. 

The United States shall renegotiate all of its status of forces 
agreements to include a provision that prohibits a treaty partner 
from extraditing U.S. soldiers to this court and will not station 
American forces in any country that refuses to accept such a prohi- 
bition. 

The United States shall not permit a U.S. soldier to participate 
in any NATO, United Nations, or other international peacekeeping 
mission until the United States has reached agreement with all of 
our NATO allies and the United Nations that no United States sol- 
dier will be subject to the jurisdiction of this court. 

Mr. Chairman, I have been accused by advocates of this court of 
engaging in 18th century thinking. One of the smart columnists 
who knows it all said that the other day. Well, I find this to be a 
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compliment. It was 18th century thinking that gave us our Con- 
stitution. It was 18th century thinking that gave us the fundamen- 
tal protections of our Bill of Rights. And I will gladly stand with 
James Madison and the rest of our Founding Fathers over that col- 
lection of ne’er do wells in Rome any day of the week. 

If Madison and the other Founding Fathers were here today, I 
believe that they would support the assertion that any treaty which 
undermines those constitutional procedures and protections, as this 
one clearly does, will be dead on arrival when it reaches the For- 
eign Relations Committee. Let us close the casket right now, Mr. 
Ambassador. 

Thank you, Mr. Chairman. 

Senator Grams. Thank you very much. Senator Helms. Senator 
Ashcroft? 

Senator Ashcroft. Thank you, Mr. Chairman. I want to associ- 
ate myself, to the extent that I am eligible to do so, with the chair- 
man of the full committee. I thought that was an outstanding pres- 
entation. 

I want to thank you, Mr. Chairman, for holding this hearing. The 
International Criminal Court in my judgment represents a clear 
and continuing threat to the national interests of the United States 
despite our decision not to participate. 

I might add that I am very pleased that the administration has 
made the wise decision not to participate, but I think it is impor- 
tant to consider carefully what the chairman of the full committee 
has just reiterated, that some complicit cooperation in the oper- 
ation of a court in which we did not fully participate in forming 
could be as damaging as full participation. Therefore, our need to 
be vigilant in this respect is continuing. I was pleased that the 
United States voted against the passage of this global criminal 
court. 

However, I do remain concerned that the danger posed by this 
court has not passed. The administration has already come under 
criticism for its rejection of the Court and there will be consider- 
able pressure from proponents of the Court for the administration 
to reconsider its opposition. Even more disturbing is the possibility 
that the Court would assert jurisdiction over American soldiers de- 
spite America’s refusal to join the Court. The Court’s claim of uni- 
versal jurisdiction smacks of arrogance and creates deep concerns 
about how the United States will interact with this court and how 
the Court’s existence could cloud decisions about when to deploy 
American soldiers. 

The administration should just say no to any efforts to get the 
United States to reconsider or to signal any degree of compliance, 
formal or informal, with the Court. 

As a member of the Senate Foreign Relations Committee and as 
Chairman of the Subcommittee on the Constitution, Federalism 
and Property Rights, I find the International Criminal Court pro- 
foundly troubling. If there is one critical component of sovereignty, 
it is the authority to define crimes and punishment. This court 
strikes at the heart of sovereignty by taking this fundamental 
power away from individual countries and giving it to international 
bureaucrats. 
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No aspect of the Court is more troubling, however, than the fact 
that it has been framed without any apparent respect for — and in- 
deed in direct contravention of — the United States Constitution. 

First and foremost, I remain concerned by the possibility that 
Americans could be dragged before this court and denied the pro- 
tection of the Bill of Rights. Even more fundamentally, I am con- 
cerned that the administration participated in these negotiations 
without making any effort to insist that the proposed international 
criminal court incorporate and honor the Bill of Rights. Even if one 
concedes that such a court might be needed, which I emphatically 
do not, we should certainly insist on respect for the Bill of Rights. 

The proposed court negotiated in Rome neither reflects nor guar- 
antees the protections of the Bill of Rights. The administration was 
right to reject the Court and must remain steadfast in its refusal 
to join a court that stands as a rejection of America’s constitutional 
values. 

Had the administration indicated a desire to join this court, I 
had already signaled that I would have held hearings in the Con- 
stitution Subcommittee to examine the constitutional issues raised 
by the International Criminal Court in more detail. In light of the 
administration’s current position, these hearings might prove to be 
unnecessary. I am speaking of hearings in the Judiciary Commit- 
tee’s Subcommittee on the Constitution which I have the privilege 
of chairing. 

However, if there is any indication that the administration may 
reconsider its position, I stand ready to hold hearings in the Judici- 
ary Committee. 

I have a longer statement. It might be hard for you to believe, 
but I do, and I would like to submit it for the record. 

Senator Grams. Without objection. 

Senator Ashcroft. And if I have time, I would like to have the 
opportunity to direct some questions to the Ambassador. 

[The prepared statement of Senator Ashcroft follows:] 

Prepared Statement of Senator Ashcroft 

Mr. Chairman, I want to thank you for holding this hearing, the International 
Criminal Court represents a clear and continuing threat to the national interest of 
the United States, despite our decision not to participate. I was pleased that the 
United States voted against final passage of this global criminal court. However, I 
remain concerned that the danger posed hy this Court has not passed. 

The Administration has already come under criticism for its rejection of the Court, 
and there will he considerable pressure from proponents of the Court to reconsider 
the Administration’s opposition. Even more disturbing is the possibility that the 
Court would assert jurisdiction over American soldiers, despite the American refusal 
to join the Court. The Court’s claim to universal jurisdiction smacks of arrogance 
and creates deep concerns about how the United States will interact with this Court 
and how the Court’s existence could cloud decisions about when to deploy American 
soldiers. The Administration should “just say no” to any efforts to get the United 
States to reconsider or to signal any degree of compliance — formal or informal — with 
the Court. 

As both a Member of the Senate Foreign Relations Committee and as Chairman 
of the Subcommittee on the Constitution, Federalism and Property Rights, I find the 
International Criminal Court profoundly troubling. If there is one critical component 
of sovereignty it is the authority to define crimes and punishments. This Court 
strikes at the heart of sovereignty by taking this fundamental power away from in- 
dividual countries and giving it to international bureaucrats. 

There are other aspects of this Court that are equally troubling. As examples, the 
authorization of international independent prosecutors, the expense of such a per- 
manent court, and the lack of any clear limits on the Court’s jurisdiction are all 
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alarming. But no aspect of this Court is more troubling than the fact that it has 
been framed without any apparent respect for — indeed, in direct contravention of — 
the United States Constitution. 

As Chairman of the Constitution Subcommittee, I have a number of particular 
concerns about the Court. First and foremost, I remain concerned by the possibility 
that Americans could be dragged before this Court and denied the protections of the 
Bill of Rights. 

Even more fundamentally, I am concerned that the Administration participated 
in these negotiations without making any effort to insist that the proposed Inter- 
national Criminal Court incorporate and honor the Bill of Rights. Even if one con- 
cedes that we need an International Criminal Court — which I emphatically do not — 
we should certainly insist on respect for the Bill of Rights as the price of American 
admission. 

America’s ideals and values are ascendant in the post-Cold War world. America’s 
position as world leader is, in no small part, a product of a Constitution that is the 
envy of the world. The Administration should be justly proud of that Constitution 
and should have insisted that those principles form the cornerstone for any Inter- 
national Criminal Court. That unfortunately was not the official position of this Ad- 
ministration. 

In the United States, there is a right to a jury of your peers. In the United States, 
there is a privilege against self-incrimination. In the United States, we have elimi- 
nated the prospect of criminal liability for ill-defined common law crimes. In the 
United States, the Constitution limits the authority of prosecutors. None of these 
protections will be guaranteed for defendants brought before this international star 
chamber. 

The proposed Court negotiated in Rome neither reflects nor guarantees the pro- 
tections of the Bill of Rights. The Administration was right to reject the Court and 
must remain steadfast in its refusal to join a court that stands as a rejection of 
American constitutional values. 

Had the Administration indicated a desire to join this Court, I would have held 
hearings in the Constitution Subcommittee to examine the constitutional issues 
raised by this Court in more detail. In light of the Administration’s current position, 
those hearings may prove unnecessary. I do, however, have a few questions for Am- 
bassador Scheffer today about where the Administration plans to go from here, and 
if there is an any indication that the Administration may reconsider its position, I 
stand ready to hold hearings. 

The United States can never lessen its commitment to ensuring that this Court 
does not pose a threat to the constitutional rights of American citizens. We must 
never trade away American sovereignty and the Bill of Rights so that international 
bureaucrats can sit in judgment of the United States military and our criminal jus- 
tice system. 

In Monday’s New York Times, there is an opinion piece in which Anthony Lewis 
chastises the United States for missing a historic opportunity by failing to vote in 
favor of the International Criminal Court. The author states that the vote to form 
the International Criminal Court “will be seen as a turn in the road of history.” 
That is perhaps the only point in the piece with which I agree. The approval of this 
Court was indeed “a turn in the road of history.” By ceding the authority to define 
and punish crimes, many nations took an irrevocable step to the loss of national sov- 
ereignty and the reality of global government. I, for one, am heartened to see that 
the United States took the right turn on the road of history, and I will work hard 
to ensure that there is no backtracking. 

Senator Grams. Thank you very much. 

Ambassador, we want to welcome you. I know you just returned 
to the States from Rome earlier this week and have put in some 
long days. We appreciate your being here this morning and we look 
forward to your statement. Go ahead, sir. 

STATEMENT OF HON. DAVID J. SCHEFFER, AMBASSADOR-AT- 
LARGE FOR WAR CRIMES ISSUES; ACCOMPANIED BY MARY 
ELLEN WARLOW, U.S. DEPARTMENT OF JUSTICE 

Ambassador Scheffer. Thank you, Mr. Chairman and Mr. 
Chairman and Senator Feinstein and Senator Ashcroft. Thank you 
for the opportunity to discuss with the committee the developments 
in Rome this summer relating to the establishment of a permanent 
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international criminal court. As you know, I had the pleasure of 
being joined by a number of committee staffers during the Rome 
conference, and I am sure they brought back to you their own per- 
spectives on the negotiations. 

Mr. Chairman, no one can survey the events of this decade with- 
out profound concern about worldwide respect for internationally 
recognized human rights. We live in a world where entire popu- 
lations can still be terrorized and slaughtered by nationalistic 
butchers and undisciplined armies. We have witnessed this in Iraq, 
in the Balkans, and in Central Africa. Internal conflicts dominate 
the landscape of armed struggle, and impunity too often shields the 
perpetrators of the most heinous crimes against their own people 
and others. As the most powerful nation committed to the rule of 
law, we have a responsibility to confront these assaults on human- 
kind. One response mechanism is accountability, namely to help 
bring the perpetrators of genocide, crimes against humanity, and 
war crimes to justice. If we allow them to act with impunity, then 
we will only be inviting a perpetuation of these crimes far into the 
next millennium. Our legacy must demonstrate an unyielding com- 
mitment to the pursuit of justice. 

That is why, since early 1995, U.S. negotiators labored through 
many ad hoc and preparatory committee sessions at the United 
Nations in an effort to craft an acceptable statute for a permanent 
international criminal court using as a foundation the draft statute 
prepared by the International Law Commission in 1994. Our expe- 
rience with the establishment and operation of the International 
Criminal Tribunals for the former Yugoslavia and Rwanda had 
convinced us of the merit of creating a permanent court that could 
be more quickly available for investigations and prosecutions and 
more cost efficient in its operation. But we always knew how com- 
plex the exercise was, the risks that would have to be overcome, 
and the patience that we and others would have to demonstrate to 
get the document right. We were, after all, confronted with the 
task of fusing the diverse criminal law systems of nations and the 
laws of war into one functioning courtroom in which we and others 
had confidence criminal justice would be rendered fairly and effec- 
tively. We also were drafting a treaty-based court in which sov- 
ereign governments would agree to be bound by its jurisdiction in 
accordance with the terms of its statute. How so many govern- 
ments would agree with precision on the content of those provisions 
would prove to be a daunting challenge. When some other govern- 
ments wanted to rush to conclude this monumental task, even as 
early as the end of 1995, the United States pressed successfully for 
a more methodical and considered procedure for the drafting and 
examination of texts. 

The United States delegation arrived in Rome on June 13th with 
critical objectives to accomplish in the final text of the statute. Our 
delegation included highly talented and experienced lawyers and 
other officials from the Departments of State and Justice, the Of- 
fice of the Secretary of Defense, the Joint Chiefs of Staff, the U.S. 
mission to the United Nations, and from the private sector. Amer- 
ica can be proud of the tireless work and major contributions that 
these individuals made to the negotiations. 
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Among the objectives we achieved in the statute of the Court 
were the following: 

• an improved regime of complementarity, meaning deferral to 
national jurisdictions, that provides significant protection, al- 
though not as much as we had sought; 

• a role preserved for the U.N. Security Council, including the 
affirmation of the Security Council’s power to intervene to halt 
the Court’s work; 

• sovereign protection of national security information that 
might be sought by the Court; 

• broad recognition of national judicial procedures as a predicate 
for cooperation with the Court; 

• coverage of internal conflicts, which comprise the vast majority 
of armed conflicts today; 

• important due process protections for defendants and suspects; 

• viable definitions of war crimes and crimes against humanity, 
including the incorporation in the statute of elements of of- 
fenses (We are not entirely satisfied with how the elements 
have been incorporated in the treaty, but at least they will be 
a required part of the Court’s work. We also were not willing 
to accept the wording proposed for war crimes covering the 
transfer of population into occupied territory); 

• some progress on recognition of gender issues; 

• acceptable provisions based on command responsibility and su- 
perior orders; 

• rigorous qualifications for judges; 

• acceptance of the basic principle of state party funding; 

• an Assembly of States Parties to oversee the management of 
the Court; 

• reasonable amendment procedures; and 

• a sufficient number of ratifying states before the treaty can 
enter into force, namely 60 governments have to ratify the 
treaty. 

The U.S. delegation also sought to achieve other objectives in 
Rome that in our view are critical. I regret to report that certain 
of these objectives were not achieved and therefore we could not 
support the draft that emerged on July 17th. 

First, while we successfully defeated initiatives to empower the 
Court with universal jurisdiction, a form of jurisdiction over non- 
party states was adopted by the conference despite our strenuous 
objections. In particular, the treaty specifies that, as a precondition 
to the jurisdiction of the Court over a crime, either the state of ter- 
ritory where the crime was committed or the state of nationality 
of the perpetrator of the crime must be a party to the treaty or 
have granted its voluntary consent to the jurisdiction of the Court. 
We sought an amendment to the text that would have required 
both of these countries to be party to the treaty or, at a minimum, 
would have required that only the consent of the state of national- 
ity of the perpetrator be obtained before the Court could exercise 
jurisdiction. We asked for a vote on our proposal, but a motion to 
take no action was overwhelmingly carried by the vote of partici- 
pating governments in the conference. 

We are left with consequences that do not serve the cause of 
international justice. Since most atrocities are committed internally 
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and most internal conflicts are between warring parties of the 
same nationality, the worst offenders of international humani- 
tarian law can choose never to join the treaty and be fully insu- 
lated from its reach absent a Security Council referral. Yet multi- 
national peacekeeping forces operating in a country that has joined 
the treaty can be exposed to the Court’s jurisdiction even if the 
country of the individual peacekeeper has not joined the treaty. 
Thus, the treaty purports to establish an arrangement whereby 
U.S. armed forces operating overseas could be conceivably pros- 
ecuted by the international court even if the United States has not 
agreed to be bound by the treaty. Not only is this contrary to the 
most fundamental principles of treaty law, it could inhibit the abil- 
ity of the United States to use its military to meet alliance obliga- 
tions and participate in multinational operations, including human- 
itarian interventions to save civilian lives. Other contributors to 
peacekeeping operations will be similarly exposed. 

Mr. Chairman, the U.S. delegation certainly reduced exposure to 
unwarranted prosecutions by the international court through our 
successful efforts to build into the treaty a range of safeguards that 
will benefit not only us but also our friends and allies. But serious 
risks remain because of the document’s provisions on jurisdiction. 

Our position is clear. Official actions of a non-party state should 
not be subject to the Court’s jurisdiction if that country does not 
join the treaty, except by means of Security Council action under 
the U.N. Charter. Otherwise, the ratification procedure would be 
meaningless for governments. In fact, under such a theory, two 
governments could join together to create a criminal court and pur- 
port to extend its jurisdiction over everyone everywhere in the 
world. There will necessarily be cases where the international court 
cannot and should not have jurisdiction unless the Security Council 
decides otherwise. The United States has long supported the right 
of the Security Council to refer situations to the Court with manda- 
tory effect, meaning that any rogue state could not deny the 
Court’s jurisdiction under any circumstances. We believe this is the 
only way under international law and the U.N. Charter to impose 
the Court’s jurisdiction on a non-party state. In fact, the treaty re- 
affirms this Security Council referral power. Again, the govern- 
ments that collectively adopt this treaty accept that this power 
would be available to assert jurisdiction over rogue states. 

Second, as a matter of policy, the United States took the position 
in these negotiations that states should have the opportunity to as- 
sess the effectiveness and impartiality of the Court before consider- 
ing whether to accept its jurisdiction. At the same time, we recog- 
nize the ideal of broad ICC jurisdiction. Thus, we were prepared to 
accept a treaty regime in which any state party would need to ac- 
cept the automatic jurisdiction of the Court over the crime of geno- 
cide, as had been recommended by the International Law Commis- 
sion in 1994. We sought to facilitate U.S. participation in the treaty 
by proposing a 10-year transitional period following entry into force 
of the treaty and during which any state party could opt out of the 
Court’s jurisdiction over crimes against humanity and war crimes. 
We were prepared to accept an arrangement whereby at the end 
of the 10-year period, there would be three options: to accept the 
automatic jurisdiction of the Court over all of the core crimes, to 
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cease to be a party, or to seek an amendment to the treaty extend- 
ing its opt-out protection. We believe such transition period is im- 
portant for our Government to evaluate the performance of the 
Court and to attract a broad range of governments to join the trea- 
ty in its early years. While we achieved the agreement of the per- 
manent members of the Security Council for this arrangement, as 
well as appropriate protection for non-party states, other govern- 
ments were not prepared to accept our proposal. In the end, an opt- 
out provision for 7 years for war crimes only was adopted. 

Unfortunately, because of the extraordinary way the Court’s ju- 
risdiction was framed at the last moment, a country willing to com- 
mit war crimes could join the treaty and opt out of war crimes ju- 
risdiction for 7 years, while a non-party state could deploy its sol- 
diers abroad and be vulnerable to assertions of jurisdiction. 

Further, under the amendment procedures. States Parties to the 
treaty can avoid jurisdiction over acts committed by their nationals 
or on their territory for any new or amended crimes. This is protec- 
tion we successfully sought. But as the jurisdiction provision is now 
framed, it purports to extend jurisdiction over non-party states for 
the same new or amended crimes. 

The treaty also creates a proprio motu, or self-initiating prosecu- 
tor, who on his or her own authority, with the consent of two 
judges, can initiate investigations and prosecutions without referral 
to the Court of a situation either by a government that is a party 
to the treaty or by the Security Council. We opposed this proposal, 
as we are concerned that it will encourage overwhelming the Court 
with complaints and risk diversion of its resources, as well as em- 
broil the Court in controversy, political decisionmaking, and confu- 
sion. 

In addition, we are disappointed with the treatment of the crime 
of aggression. We and others had long argued that such a crime 
had not been defined under customary international law for pur- 
poses of individual criminal responsibility. We also insisted, as did 
the International Law Commission in 1994, that there had to be 
a direct linkage between a prior Security Council decision that a 
State had committed aggression and the conduct of an individual 
of that State. The statute of the Court now includes a crime of ag- 
gression, but leaves it to be defined by a subsequent amendment 
to be adopted 7 years after entry into force of the treaty. There is 
no guarantee that the vital linkage with a prior decision by the Se- 
curity Council will be required by the definition that emerges, if in 
fact a broadly acceptable definition can be achieved. We will do all 
we can to ensure that such linkage survives. 

We also joined with many other countries during the years of ne- 
gotiation to oppose the inclusion of crimes of terrorism and drug 
crimes in the jurisdiction of the Court on the grounds that this 
could undermine more effective national efforts. We had largely 
prevailed with this point of view only to discover on the last day 
of the conference that the Bureau’s final text suddenly stipulated, 
in an annexed resolution that would be adopted by the conference, 
that crimes of terrorism and drug crimes should be included within 
the jurisdiction of the Court, subject only to the question of defin- 
ing the relevant crimes at a review conference in the future. This 
last minute insertion in the text greatly concerned us and we op- 
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posed the resolution with a public explanation. We said that while 
we had an open mind about future consideration of crimes of ter- 
rorism and drug crimes, we did not believe that including them will 
assist in the fight against these two evil crimes. To the contrary, 
conferring jurisdiction on the Court could undermine essential na- 
tional and transnational efforts, and actually hamper the effective 
fight against these crimes. The problem, we said, was not prosecu- 
tion, but rather investigation. These crimes require an ongoing law 
enforcement effort against criminal organizations and patterns of 
crime with police and intelligence resources. The Court will not be 
equipped effectively to investigate and prosecute these types of 
crimes. 

Finally, we were confronted on July 17th with a provision stipu- 
lating that no reservations to the treaty would be allowed. We had 
long argued against such a prohibition and many countries had 
joined us in that concern. We believe that at a minimum there 
were certain provisions of the treaty, particularly in the field of 
state cooperation with the Court, where domestic constitutional re- 
quirements and national judicial procedures might require a rea- 
sonable opportunity for reservations that did not defeat the intent 
or purpose of the treaty. 

Mr. Chairman, the administration hopes that in the years ahead 
other governments will recognize the benefits of potential American 
participation in the Rome treaty and correct the flawed provisions 
in the treaty. 

In the meantime, the challenge of international justice remains. 
The United States will continue as a leader in supporting the com- 
mon duty of all law-abiding governments to bring to justice those 
who commit heinous crimes in our own time and in the future. The 
hard reality is that the international court will have no jurisdiction 
over crimes committed prior to its actual operation. So more ad hoc 
judicial mechanisms will need to be considered. We trust our 
friends and allies will show as much resolve to pursue the chal- 
lenges of today as they have to create the future international 
court. 

Thank you, Mr. Chairman. 

Senator Grams. Thank you very much, Mr. Scheffer, for your 
statement and for your work, and again thank you very much for 
appearing before this committee this morning. 

We have just been joined by Senator Biden. Would the Senator 
want to make an opening statement before we go to questions? 

Senator Biden. No, thank you. 

Senator Grams. Thank you. 

I think we will just hold the questioning to 5-minute rounds so 
we can get across the board to everybody in a short period of time. 

But I would just like to start off by asking a few questions, Mr. 
Scheffer. As we have talked about this morning, there are a lot of 
bad provisions in this treaty, and in some of your closing remarks 
you called them flawed. I was wondering, which ones made it im- 
possible for the United States to vote to approve this treaty? In 
your opinion what were some of the major flaws? 

Ambassador Scheffer. Well, the major flaws were definitely, 
shall I call it, the de facto universal jurisdiction which emerged 
from the treaty which would expose the nationals operating, par- 
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ticularly in official actions for governments which are not party to 
the treaty — ^would expose those individuals to the jurisdiction of the 
treaty. That was a flaw that we simply could not accept. 

A further flaw was what would be the initial exposure of a State 
to the jurisdiction of the Court if it became a State Party to the 
Court. We deeply believed that there needed to be a transitional 
period that was reasonable and that could facilitate our own inter- 
ests in the Court, as well as the interests of other major countries 
that have large militaries and are deploying those militaries in 
peacekeeping operations around the world. We did not achieve the 
totality of what would have been needed for us to seriously con- 
sider that. 

Furthermore, the independent prosecutor, which is now incor- 
porated in the statute, was of deep, deep concern to us. We spent 
much of the second week of the conference arguing against this 
proposal. We circulated a detailed paper in four languages to dis- 
pute the merits of this proposal, and we actually had a fair number 
of countries supporting us in this. 

In the end that proposal, when combined with these two others, 
were the most serious issues; but I must say that there were other 
issues in the statute that would have caused us to have to come 
back to Washington with the document for a very serious review 
of it before considering signing it, because there were pockets of 
issues throughout the statute which, particularly the way it was 
handled the final day, were thrown in and done so with such swift- 
ness that the best we could have done was simply come back to 
Washington with the document and ask everyone to examine it. 

Senator Grams. I think there are many that believe this is an 
effort that goes around the Security Council, in other words, mutes 
our veto power and authority. Would you clarify the relationship of 
the Security Council to this court? 

Ambassador Scheffer. Yes. The Security Council has primary 
responsibility under the U.N. Charter for international peace and 
security and no subsequent treaty can change that reality. It has 
primary responsibility. We argued for many years that that pri- 
mary responsibility requires that if there is a matter that is 
brought to the Court that is within the jurisdiction of the Security 
Council under the U.N. Charter, the Security Council should have 
a prior review of whether or not that matter should be linked into 
a judicial process, particularly when the Security Council itself is 
seeking to address that matter of international peace and security. 
That position did not attract any significant support for many 
years, but we continued to pursue it. 

What we discovered in Rome by the third week was the absolute 
critical requirement that we at least preserve in the statute itself 
a recognition by the Court and the judges of the Court, so that 
there is none of this judicial interpretation in later years, that the 
Security Council has an unfettered right and power under the U.N. 
Charter to halt the Court’s work if it deems that is necessary. We 
at least had to preserve that in the treaty. We were not able to pre- 
serve our longstanding position on the right of the Security Council 
review of matters that come before the Court. We simply had no 
votes for it other than a handful. But at least we had to preserve 
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the right of intervention by the Security Council in the statute and 
we were able to achieve that. 

I think in the future what needs to be seriously considered is a 
recognition by all governments that the Security Council will need 
to do what it needs to do under the U.N. Charter. It will have to 
exercise the powers that it has under the U.N. Charter, and we 
may not know yet what the totality of those powers are in connec- 
tion with this court. We may have to experience this if the treaty 
in fact enters into force. But I want to leave no mistake here that 
the U.S. Government and this administration fully understand and 
have advocated the full sweep of powers that the Security Council 
has under the U.N. Charter. 

Senator Grams. Thank you very much. 

Senator Feinstein. 

Senator Feinstein. Thank you, Mr. Chairman. 

I wanted to go to your second area of major problems, the expo- 
sure issue, if I could, for a minute. You raise the issue that a 
United States soldier, for example, as part of a peacekeeping mis- 
sion, might do something which could lead to charges being filed 
against him or her. As I understand it, the bar is set fairly high 
regarding the Court’s ability to indict or try someone for war 
crimes. For crimes against humanity, for example. Article 7 of the 
treaty calls for either widespread or systematic activity and that 
the activity be pursuant to state policy. Does this rule out the dan- 
ger that a random incident, even one with genuine harm, could be 
prosecuted? 

Or, if the concern is over a possible war crime charge because of 
civilian casualties resulting from a United States operation. Article 
8, section b, subparagraph iv specifies that the offending nation 
would need to intentionally launch an attack with the knowledge 
that it would cause incidental civilian damage and that the use of 
force has to be clearly excessive to the military goal. 

So, under what circumstances do you see a United States soldier, 
for example, or a United States policy subject to prosecution under 
this statute? 

Ambassador Scheffer. Thank you. Senator Feinstein. That is a 
very relevant question. It is one that occupied us hourly and daily 
for years. 

I must say that I think one achievement that we can be very 
proud of in this statute — I think there are many actually, but the 
provisions on crimes against humanity and war crimes were 
scrubbed and negotiated with tireless effort by U.S. negotiators, in- 
cluding in Rome. If I can just signal my gratitude to the lawyers 
not only from the State Department, but from the Joint Chiefs of 
Staff and the Office of the Secretary of Defense, who labored ex- 
tremely hard to get this right. 

What you have just pointed to is what we worked hard to 
achieve, which is, if I may put it bluntly, a magnitude test for the 
triggering of charges of crimes against humanity or war crimes 
such that this court should not be dealing with isolated commis- 
sions of crimes. It should be dealing with a high level of criminal 
activity on a widespread massive scale. That is what this court 
should be dealing with. While we have great confidence that the 
U.S. armed forces are not in the business of committing these types 
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of crimes — that is not what they are trained to do; that is not what 
we ask them to do — nonetheless, we know from hard experience 
that because of our global deployments, because of the responsibil- 
ities that we take on overseas, there will inevitably be referrals to 
this court that seek to bring us to the bar of justice of this court 
simply because we have deployed our military and used it. 

Now, we would hope that in response to any such referral, we 
could easily defeat it because it has not met that test that you just 
pointed out in either crimes against humanity or war crimes and 
that it could be easily defeated on that ground alone, or that we 
could easily show that, under the complementarity principle. We 
will look into this matter. We will investigate it. We will determine 
whether or not there is a basis for prosecution of these crimes, and 
that will be the end of it, that the Court will recognize the legit- 
imacy of our legal system and the decision even not to prosecute 
of our legal system. 

The problem is that it is not a guarantee, obviously, that frivo- 
lous and politically motivated charges will nonetheless be brought 
against us; and we have to be extremely careful that, first of all, 
we have some time period in which we can witness how this court 
operates, whether it operates in a politically motivated way, but 
second that we have enough safeguards in the treaty to prevent 
any unjustified and unwarranted prosecution of Americans before 
the Court. 

Senator Feinstein. I have a followup question, but I will wait for 
the next round. Thank you very much. 

Senator Grams. Thank you. Senator. 

Senator Helms. 

Senator Helms. George Washington is often quoted as warning 
for future generations to beware of entangling alliances. There is 
only one problem with that. He did not say it. Thomas Jefferson 
did. But in any case, whoever said it 

Senator Biden. I am willing to forgive him. Are you not? 

Senator Helms. Pardon? 

Senator Biden. I said I am willing to forgive him, having done 
something like that myself. [Laughter.] 

Senator Helms. Let the record show that Joe Biden and I agree 
on something. 

Seriously, the trouble is about this business, you cannot pin 
down all of the details of what you would do in theoretical cases. 
I do not know how you would negotiate a thing like that, but I am 
flat-footed in my opposition to it. 

Let me get to another subject. Bill Cohen, former Senator, now 
the distinguished Secretary of Defense, is said to have met with 
key U.S. allies — and I do not know who those would be under the 
circumstances — in which Secretary Cohen indicated that a treaty 
containing universal jurisdiction would require the United States 
to reconsider the presence of U.S. troops in those countries. 

My question is, did that conversation or meeting take place? 

Ambassador Schefeer. Well, Mr. Chairman, I will have to let 
Secretary Cohen and his spokesmen answer that directly to you. I 
think I can answer it generally though. 

We certainly did talk with other governments about this treaty. 
That was our job. 
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Senator Helms. And about that aspect of it. 

Ambassador Scheffer. I can only say that it would be logical to 
assume that the consequences of our future posture in other coun- 
tries is not only on our mind, but needs to be on their minds as 
well. 

Now, I was not party to any particular conversation that Sec- 
retary Cohen had, so I do not know precisely what he said. 

Senator Helms. Well, were you party to any conversations that 
you had with our allies on that subject? 

Ambassador Scheffer. Yes. In Rome I did speak with other al- 
lies, and I raised this issue 

Senator Helms. About that subject. 

Ambassador Scheffer. Yes. I raised this issue with them. 

Senator Helms. What was their reaction? 

Ambassador Scheffer. Well, I think their reaction was one of 
concern. I hope that it was one of profound concern, and I discussed 
this issue for the express purpose of hoping that these delegates 
would communicate with their capitals about the concerns that we 
are expressing. 

Senator Helms. It is my understanding that Germany — correct 
me if I am wrong — currently will not extradite its nationals to the 
United States or any other country with which it has a bilateral 
extradition treaty due to statutory and constitutional prohibitions. 
Is that correct? 

Ambassador Scheffer. I do not know if that is correct with re- 
spect to Germany. I would have to get back to you. Is that correct? 
Yes. 

Senator Helms. She says it is correct? 

Ambassador Scheffer. Yes. That is my Justice Department law- 
yer. She says it is correct. 

Senator Helms. I have to ask my folks too. 

In fact — and I believe the lady will confirm this — neither do the 
following OECD member countries: Austria, Belgium, Brazil, Bul- 
garia, Denmark, Finland, France, Greece, Hungary, Iceland, Lux- 
embourg, Mexico, Norway, Switzerland, and Turkey. Is that not 
correct? 

Ambassador Scheffer. Is it not correct that they would not ex- 
tradite their citizens to our country? Is that the question? 

Senator Helms. That is my question. My understanding. 

Ambassador Scheffer. That is a long list. 

We may have to get back to you, Mr. Chairman. We will get back 
to you with an answer to that. 

Senator Helms. Let us assume that just even one of them is cor- 
rect. I think you will find that every one is correct. How would any 
other country carry out its obligations under the treaty given these 
constitutional impediments? 

Ambassador Scheffer. Well, a very good question. There are 
provisions in this treaty that would require governments to change 
their national laws in order to comply with the provisions of this 
treaty, particularly with respect to the surrender or transfer of in- 
dividuals on their territory to the treaty. There would have to be 
changes in certain national laws to facilitate that and the imple- 
menting legislation. 

Senator Helms. You bet. 
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Ambassador Scheffer. So, those countries do have to confront 
that. I suspect that at least some of those countries have to deal 
with that particular issue in the future. 

Senator Helms. My time is just about up, but I want to com- 
mend you for your work over there and your testimony here this 
morning. You did not try to color it in any way. You laid out the 
facts, and I appreciate that. 

Thank you, Mr. Chairman. 

Ambassador Scheffer. Thank you. 

Senator Grams. Thank you very much. 

Senator Biden. 

Senator Biden. Thank you, Mr. Chairman. 

It may surprise you. Senator Helms and I agree on a lot more 
than just George Washington and Thomas Jefferson. 

Senator Helms. Well, of course we do. 

Senator Biden. But one of the things we agree on actually is the 
approach you have taken to this treaty. First of all, you did a great 
job. Second, you reached the right conclusion for our country. 

Third, I would try to put it in perspective. There are roughly 10 
signatures. No one has ratified, and you have got to get 60 coun- 
tries ratifying for it to take effect. So, hopefully between here and 
there, there will be some major changes. The reason I mention that 
is all of the questions are speculative and the answers are going 
to have to be speculative because this treaty is not in force yet and 
it is a long way from being in force. 

So, I want to explore with you one issue that was raised by the 
chairman of the full committee, and that is the purported de facto 
universal jurisdiction. Article 12 of the Court statute creates the 
possibility that non-parties will be subject to the jurisdiction of the 
Court. Now, that raises serious concern about the U.S. forces de- 
ployed overseas in countries which are parties to the Court. U.S. 
forces overseas could face prosecution by the Court even though we 
are not a signatory. 

I realize that has been raised already, but it seems to me that 
if this treaty goes into effect we may have to review the status of 
forces agreements now in place to ensure that adequate protections 
are in place. It seems to me — let me just ask the question rather 
than tell you what I think. 

Is the administration, to the best of your knowledge, planning to 
undertake such a review prior to this treaty gaining 60 countries 
ratifying and it coming into force? 

Ambassador Scheffer. Thank you. Senator Biden, very much. 

We have already started to have discussions about that within 
the administration. We have simply not reached any policy deci- 
sions. We are still catching our breath after a long 5 weeks. 

But we have already started discussions about the fate of the 
status of forces agreements. We have started looking at them. We 
have looked at provisions within the statute itself that may guide 
us toward encouraging other states to help us amend these agree- 
ments so that they do not find themselves in an unacceptable bind 
because they need to recognize themselves that they need to ad- 
dress this issue directly, their own status of forces agreements with 
us. 
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Senator Biden. In my experience spanning more than 2 decades 
on this committee, nothing gets the attention of our friends like 
discussing the status of forces agreements we have with them. 
There is a facetious ring to what I just said, but I mean it sin- 
cerely. It seems to me that I need not tell you, as talented as you 
are, how we should go about impacting on the final outcome of this 
treaty, but I respectfully suggest that if at the highest levels there 
were the beginning of discussions about status of forces agreements 
with our allies, most of whom did not go along with us in the way 
we viewed the treaty, that we may very well get them to focus on 
aspects of the treaty I suspect they have not really fully focused 
on — their governments. You know how to do your job better than 
I know how you should do your job, but I suspect that may be a 
useful thing. 

Ambassador Scheffer. Senator, if I may point your attention 
and the committee’s attention to Article 98, section 2 of the statute, 
I think that is one provision we will be focusing on in terms of your 
question. 

Senator Biden. Why do you not tell me what that is since I do 
not have it in front of me? 

Ambassador Scheffer. It deals with cooperation with respect to 
waiver of immunity and consent to surrender, and it is a very im- 
portant provision that I think we will need to be pointing out to 
other governments, particularly as it relates to our status of forces 
agreements. 

Senator Biden. That says, “The Court may not proceed with a re- 
quest for surrender or assistance which would require the re- 
quested State to act inconsistently with its obligations under inter- 
national law with respect to the State or diplomatic immunity of 
a person or property of a third State, unless the Court can first ob- 
tain the cooperation of that third State for the waiver of the immu- 
nity.” Is that what you are referring to? 

Ambassador Scheffer. Yes, although you may have a text there 
which was preceding the final text. There are a few word changes, 
but that is essentially the text, yes. 

Senator Biden. Well, I would also note and, Mr. Chairman, I will 
conclude by saying in the absence of the chairman of the full com- 
mittee, I say nonetheless for the record, this is something he feels 
very strongly about. This is a treaty that is a long way from becom- 
ing law, and we are holding hearings on it. We have time for it, 
but we do not have time to have hearings on the Comprehensive 
Test Ban Treaty. We do not have time to have hearings on things 
that are really current. I would hope my Republican friends would 
focus on about 12 treaties that require urgent attention up or down 
for us and we not spend a lot more time on something that I pre- 
dict to you is not going to come to fruition anyway, and if it does, 
it is a long way off. 

But I thank you for your hard work and your staff. You did a 
great job according to my staff and Senator Helms’ staff who spent 
time over there observing. So, thank you. 

Ambassador Scheffer. Thank you. Senator. 

Senator Grams. Thank you very much. But it is never too early 
to begin. 
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Senator Biden. That is true. That is why we should be doing the 
Comprehensive Test Ban Treaty right now. 

Senator Grams. Thank you, Senator. 

Ambassador, we talked a little bit just a while ago about the re- 
lationship of the Security Council to this Court. I would like to fol- 
lowup on that question and ask, will this administration support 
Security Council referrals to the ICC if the treaty has not been 
ratified by the United States? 

Ambassador Scheffer. I do not know. Senator. We have not had 
a policy decision on that. It is somewhat premature at this stage. 
We know that this Court is many years in the distant future, if at 
all. We do need to have discussions within the administration 
about exactly what our approach will be in the coming years. I can 
assure you that that is a key checklist item for that discussion. 

Senator Grams. It is always costs that are important as well. 
The treaty calls for funding by the parties to the treaty and also 
by the U.N. Now, is there any way that funding could be provided 
to the ICC by the United Nations aside from when cases are re- 
ferred by the Security Council? 

Ambassador Scheffer. As the committee staff who were there 
know, this was a very tortuously negotiated provision. We had ba- 
sically the entire world confronting us on this issue. I should not 
say the entire, but there were large numbers of countries that 
wanted this court to be funded strictly by the United Nations, out 
of the U.N. budget. We had to point to them time and time again 
that that did not make sense, that you cannot ask governments 
which are not party to this treaty to, nonetheless, pay for it 
through the U.N. budget. We were very clear with them that we 
did not think the U.S. Congress would facilitate this at all. 

So, we went through several stages of negotiation and there was 
one stage which suggested that the initial funding of the Court, i.e., 
for the first 2 or 3 years of the Court’s operation, at least that 
should be U.N. funding. And we said, no, that is not correct either 
because once again, you will have many countries which are not 
party to this treaty and yet you are asking the U.N. to pay for it 
through their assessments to the United Nations budget. We de- 
feated that. 

The language which resulted in the document — and what num- 
ber is the article now, if someone can remind me? Here it is. Article 
115. They renumbered all the articles on us the last day, so you 
can imagine those of us who lived with certain article numbers for 
many months have had to reeducate ourselves. 

Article 115 is crafted in such a way that it does provide the pos- 
sibility for funds provided for the United Nations, but only if the 
General Assembly has so determined that the United Nations 
wishes to make that contribution to the Court. Of course, we have 
the opportunity to weigh in within that context in New York. 

But we also worded this so that the focus is on U.N. contribu- 
tions for Security Council referrals to the Court, since the Security 
Council would have made the decision. But it is not wording that 
perfectly satisfies how we would have preferred this result. We had 
sought assessed contributions by States Parties — period. But this 
was the language that was finally achieved in the negotiations. 
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Senator Grams. You are right. There are many in Congress who 
would not approve of that type of funding. 

This treaty authorizes the Court’s prosecutors, as we have talked 
about here a little bit already this morning, to initiate cases; and 
that is something that the U.S. is aggressively opposed to. Are the 
safeguards contained in the treaty over the prosecutor adequate to 
prevent what we would call politicizing of the prosecution? 

Ambassador Scheffer. Well, I think the arguments we made for 
5 weeks stand today. We had great concern. We continue to have 
great concern over the potential politicalization of the prosecutor. 
Now, this is an argument that at times we found others had dif- 
ficulty grasping; so let me, if I may, for one minute explain this. 

The prosecutor undoubtedly is going to have to become not only 
the receiver of an enormous amount of information in this capacity, 
he will have to decide and he will have to make judgments as to 
what he pursues and what he does not pursue for investigative 
purposes. In the end, those kinds of judgments by the prosecutor 
will inevitably be political judgments because he is going to have 
to say no to a lot of complaints, a lot of individuals, a lot of organi- 
zations that believe very strongly that crimes have been committed, 
but he is going to have to say no to them. When he says no to them 
and yes to others and he is deluged with these, he may find that 
he ends up making some political decisions. Even if he has to go 
to the Pretrial Chamber and get the approval of at least two of the 
three judges in the Pretrial Chamber, in the end you have three 
individuals making that decision. 

We have always argued that this court, first of all, should deal 
only with the referral of large scale commission of these crimes and 
that it will be inevitable that when you have a large scale commis- 
sion of crimes, I think we have a fairly high degree of confidence 
that at least one state party or the Security Council will deem it 
meritorious to refer that situation to the Court. 

The value of having a government refer it or the Security Council 
refer it is they are accountable to somebody. They are accountable 
either to their people, their populace, for doing so, or the Security 
Council is accountable to the United Nations system. We believe 
that that fundamental principle of accountability should be at the 
core of referrals to this court. 

Senator Grams. Thank you. I have a followup, but I will wait 
until my next round of questioning. 

Senator Feinstein. 

Senator Feinstein. Thanks very much, Mr. Chairman. 

Mr. Ambassador, after listening carefully to your testimony and 
reading it, it would appear to me that the treaty is effectively dead 
as far as the United States is concerned unless major changes are 
made to it. Would you agree with that? 

Ambassador Schefeer. Well, I would say that we are not pre- 
pared to go forward with this treaty in its current form. We are 
simply not prepared to do so. 

Senator Feinstein. I would interpret that to say, really, that as 
far as the United States is concerned, it is effectively dead. 

I wanted to ask you a question also about some of the initial 
press stories that came out after the Rome decision which held that 
one of the countries that might be affected by this statute was 
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Israel, and that Israel really might run afoul of it because of the 
occupied territories clause included in Article 8(2)(b)(viii). Can you 
explain that clause, the precedent for it in international law, and 
give us your understanding of whether Israel would or would not 
face potential jeopardy before the Court? 

Ambassador Scheffer. Yes, Senator, I would be glad to. 

This was a provision in the treaty which we spent an enormous 
amount of our time on. We consulted very closely with the Govern- 
ment of Israel consistently about this provision. We talked with 
many other countries about it. It is a provision which was very 
popular with certain groups of countries to include in this treaty. 

We had opposed it from the very beginning in discussions that 
began two years ago because we did not feel that there was cus- 
tomary international law yet that attached this kind of activity to 
individuals for criminal responsibility. Rather in the Geneva Con- 
vention, it is a State responsibility issue, i.e., transferring your 
population into an occupied territory is an issue that relates to 
State responsibility. We felt that given its very, very political con- 
text and the fact that there are actually many governments in the 
world that one might look to with respect to this kind of activity, 
that we needed to keep it at the level of State responsibility and 
not seek to bring it into the area of individual responsibility or cul- 
pability, criminal culpability. 

Now, we argued that for a long time, but none of our European 
colleagues and other countries around the world accepted this ar- 
gument. It was strongly advocated for inclusion in the statute. 

Senator Feinstein. Let me just understand that. 

Ambassador Scheffer. Yes. 

Senator Feinstein. Are you effectively saying, yes, Israel could 
run afoul of the Court under the present structure as proposed? 

Ambassador Scheffer. Well, first, I think it is because of this 
issue, along with other issues, that Israel joined us in voting 
against this treaty. 

Senator Feinstein. So, may I interpret your answer as being 
yes? 

Ambassador Scheffer. Well, again I always want to turn to the 
Government of Israel to answer that question for its own position, 
but 

Senator Feinstein. Well, I am asking you for your interpreta- 
tion. 

Ambassador Scheffer [continuing]. My interpretation is that 
Israel would stand at risk with this provision in terms of exposure 
to this court. 

Now, we had many discussions on this, including with our good 
friends from Israel, and there was an insertion into the statute 
that went beyond even the Geneva Protocol I of 1977 which does 
identify as a grave breach of the protocol the transfer by the occu- 
pying power of parts of its own civilian population into the territory 
it occupies. That is identified as a grave breach in the 1977 Geneva 
Protocol I, and Israel was very involved in those negotiations in 
1977. 

What we found unacceptable at the end was the insertion of 
three words into the statute that appears no where in the Geneva 
protocol. The statute now reads: “The transfer, directly or indi- 
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rectly, by the occupying power of parts of its own civilian popu- 
lation into the territory it occupies.” What does directly or indi- 
rectly, and where does that come from? That we could not accept 
and neither could Israel accept those three words. I must say that 
if Israel had brought this issue up for a vote directly on Friday 
evening of last week, we were going to intervene, speak against the 
provision, and vote against it, but Israel chose not to. 

Senator Feinstein. May I just make one other statement along 
this line? To me then it is rather clear that this provision, directly 
or indirectly, strikes directly at Israel and the West Bank. What 
surprises me about it is, this was agreed to by our European allies? 

Ambassador Scheffer. Yes. 

Senator Feinstein. I find that quite remarkable. 

Let me ask one final question. What chances do you give to 
whether the statute can be ratified by 60 nations? 

Ambassador Scheffer. Well, there were more than 60 govern- 
ments that comprised the group called the “like-minded group” in 
these negotiations that were very strong advocates of the Court. So, 
I do not know what will come of the actions of those 60-plus coun- 
tries who had very strong affirmative views about this court, but 
they certainly know that they have got a group of 60, or more than 
60 actually in the end, that were in the right frame of mind for 
ratification. 

Senator Feinstein. So that we know the real world in which we 
are playing, on a scale of 1 to 10, are you saying you would rank 
at 10 the chances that this will be ratified? 

Ambassador Scheffer. Well, I think it is very close to 10 for ul- 
timate entry into force. I think the real question is how many years 
it will take. Remember that the requirement in each government 
will be what needs to be adopted domestically in order to conform 
their national criminal codes and other provisions to the require- 
ments of cooperation of this statute and also the war crimes defini- 
tions, because one thing that I think every government will want 
to be able to demonstrate is that under the principle of 
complementarity in this statute, they have the capability to inves- 
tigate and prosecute these crimes domestically under their domes- 
tic law. That will require some changes in domestic law for them 
to be able to demonstrate that capability. So, this will be a long 
process. 

Senator Feinstein. Thank you, Mr. Chairman. One other ques- 
tion? 

Senator Grams. Sure, go ahead. 

Senator Feinstein. Just one question. I wanted to ask you quick- 
ly about the Pretrial Chamber process and what specific rights a 
State or individual would have to appeal a decision of the Court to 
prosecute a given case. If a frivolous charge were to be leveled 
against, say, a United States citizen and the prosecutor, say, for 
whatever reason determines an investigation was warranted, are 
there options that a third party would have to bring exculpatory 
information before the Court at that stage to close down the inves- 
tigation or does that just proceed? 

Ambassador Scheffer. If I may, I would like to ask my col- 
league who negotiated that provision to answer it for you, if I may. 

Senator Feinstein. I would be happy to. 
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Ambassador Scheffer. It is Molly Warlow from the Department 
of justice. Molly, could you possibly address that question? 

Ms. Warlow. There are various provisions that would be at 
issue. First, as a general matter, there is a general provision that 
the prosecutor is not strictly speaking an adversarial position. He 
has a responsibility to also look into exculpatory information which 
is a provision that we put in. 

However, one of our main objectives was to set the stage very 
early on for a State to be able to challenge the competence of the 
Court, particularly with respect to the admissibility of the case, 
which means the Court is without jurisdiction if the national au- 
thorities are themselves pursuing the case. Under the provision 
that we worked very hard to achieve, the state has standing simply 
by notifying the prosecutor of their own interest in prosecuting and 
investigating to achieve a deferral of the case. 

At that point, the burden lies with the prosecutor to go forward 
and seek a ruling from the Pretrial Chamber which has then the 
burden of showing that the national proceedings are, either the 
system is in collapse, or that the national proceedings are a sham. 

So, one of our main objectives was to have a very early oppor- 
tunity to present these issues and the right to intercede does not 
depend on whether you are a State Party or not. 

Senator Feinstein. Do you feel that that is adequate? 

Ms. Warlow. It is extremely useful. There is an opportunity to 
appeal it, but of course one of our main themes was the concern 
that overall complementarity in and of itself may not be sufficient 
to meet our interests. It certainly is a much better regime than we 
had going in Rome. We fought off an effort at the last minute to 
remove that provision, much to our surprise. And at other stages 
there can be challenges to jurisdiction as well. So, generally states 
can act on behalf of their nationals to proceed in these matters. 

Senator Feinstein. Thank you very much. I would like to just 
say thank you to you. Ambassador. I think you certainly acted in 
the best interests of our Nation at this stage, and I appreciate it 
very much. 

Ambassador Scheffer. Thank you. Senator Feinstein. 

Senator Grams. Mr. Ambassador, just a couple of quick questions 
following up and clarifying. We talked about politicizing a prosecu- 
tion, some of the decisions that might have to be made by the 
Council. In what areas is the prosecutor given sole discretion in a 
case? 

Ambassador Scheffer. In bringing the case or 

Senator Grams. Bringing the case or furthering the prosecution 
or the investigation itself. 

Ambassador Scheffer [continuing]. Well, certainly in triggering 
the mechanism of the Court to launch widespread investigations of 
a situation, he is given, well, near complete independence to do 
that as long as he can persuade two judges in the Pretrial Cham- 
ber to agree with him. So, he has to demonstrate to the judges that 
there is a premise here for investigation, that this rises to the level 
of jurisdiction of this court, and if the judges agree with him, then 
he can launch into those investigative activities. 

Now, once he is launched, whether by his own accord or by refer- 
ral by the Security Council or by a State Party to the treaty, he 
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does have a wide range of provisions in the statute that check him 
along the way. The Pretrial Chamber itself has numerous opportu- 
nities to examine the course of his work and to influence the course 
of his investigative work. This is something that is very common 
to the civil law governments that we were dealing with and they 
felt comfortable with it and we actually saw some merit in it for 
purposes of an international court. 

But in addition to that, we have a lot of provisions on cooperation 
with States, part 9 of the statute, which do provide him and the 
Court with a guide path for how to make requests for cooperation 
with States. That is a very detailed set of provisions, but it cer- 
tainly is the case that the prosecutor cannot simply walk into other 
countries and start investigating. He has to work in a cooperative 
manner with other countries. He has to fulfill documentary re- 
quirements, and he has to work with other governments in order 
to achieve his investigative objectives. So, it is not a completely 
independent prosecutor with access throughout the world. 

And we worked very, very hard on these provisions so that na- 
tional judicial procedures would have to be recognized by the pros- 
ecutor in the pursuit of his work. I think where we felt that we 
would have preferred more progress in the statute is that not only 
national judicial procedures, but in some cases national law itself, 
including constitutional law, needed to be recognized by the pros- 
ecutor. But I think that the phrase “national judicial procedures” 
which is peppered throughout the cooperation provisions we hope 
will provide for an adequate, shall we say, cooperative check on the 
prosecutor’s ability to investigate on foreign territory. We want him 
to be able to do so. If the Court is an adequate functioning court, 
he needs to do his job, but he needs to do it with full respect for 
national judicial procedures and the constitutional requirements of 
other countries. 

Senator Grams. So, acting on a complaint or a charge or through 
a Security Council directive, but he could also initiate himself such 
an investigation. 

Ambassador Scheffer. Yes, and that we opposed of course in 
Rome, the latter. 

Senator Grams. One final question then just to sum this up. Do 
you believe that the Constitution permits the U.S. Government to 
delegate its authority to prosecute Americans for crimes committed 
on U.S. soil to the International Criminal Court? 

Ambassador Scheffer. Well, I believe that is one of the issues 
that we wanted to bring back to Washington, and it is also one of 
the reasons why we were so insistent on pressing for a reservations 
clause in this treaty because we knew that that issue ultimately 
had to be resolved in discussions back here in Washington as to our 
ability to address that very specific issue, the crime being commit- 
ted on U.S. territory by a U.S. citizen. It is not unprecedented. In 
the past crimes committed by U.S. citizens on U.S. territory have 
in fact been prosecuted elsewhere in the world with our consent; 
but we wanted to bring that issue back, and we wanted a reserva- 
tions option in the treaty so that there would be ample opportunity 
for the United States to meet its constitutional requirements in re- 
viewing this treaty. 
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Senator Grams. But you said with our consent, that this would 
not happen without our consent or it has happened in the past. 

Ambassador Scheffer. Yes, I would have to provide that to you. 
Senator, but I am told that there are examples in the past where 
U.S. nationals who have committed crimes on U.S. territory have 
in fact been prosecuted overseas. 

Senator Grams. You will furnish that. 

Ambassador Scheffer. Yes, I will furnish that to you. Senator. 

Senator Grams. Well, Ambassador, I want to thank you very 
much for taking your time to be here this morning and for your an- 
swers. I also just have a note that Senator Ashcroft, who had to 
leave, would also like to submit some written questions to you, sir. 
So, I am going to leave the record open until the close of business 
today, and we would appreciate a prompt response to those ques- 
tions if possible. Thank you very much, Mr. Ambassador, and 
thanks you for your time. 

I would like to now call our second panel for the hearing this 
morning, and they are the Honorable John Bolton, former Assist- 
ant Secretary of State for International Organization Affairs, now 
Senior Vice President of American Enterprise Institute in Washing- 
ton, D.C.; also Mr. Lee Casey, an attorney at Hunton & Williams, 
in Washington, D.C.; and also Mr. Michael P. Scharf, Professor of 
Law and Director, Center for International Law and Policy, New 
England School of Law, in Boston, Massachusetts. 

Gentlemen, welcome. Thank you very much for also joining us 
this morning. If you have opening statements, the committee would 
now entertain those, and we could start from left to right. Mr. 
Bolton, if you would. 

STATEMENT OF HON. JOHN BOLTON, FORMER ASSISTANT 

SECRETARY OF STATE FOR INTERNATIONAL ORGANIZATION 

AFFAIRS; SENIOR VICE PRESIDENT, AMERICAN ENTERPRISE 

INSTITUTE, WASHINGTON, D.C. 

Mr. Bolton. Thank you very much, Mr. Chairman. I have a pre- 
pared statement which I would ask to be incorporated in the 
record. 

It is a pleasure to testify today on the somewhat misnamed 
International Criminal Court. In fact, what the Rome conference 
has actually done is create not only a court, but also a powerful 
and unaccountable piece of an executive branch: the prosecutor. 

Unfortunately, support for the ICC concept is based largely on 
emotional appeals to an abstract ideal of an international judicial 
system, unsupported by any meaningful evidence, and running con- 
trary to sound principles of international crisis resolution. More- 
over, for some, faith in the ICC rests largely on an unstated agenda 
of creating ever more comprehensive international structures to 
bind nation states in general and one nation state in particular. 
Regrettably, the Clinton administration’s naive support for the ICC 
has left the U.S. in a worse position internationally than if we had 
simply declared our principled opposition in the first place. 

Many people have been led astray by analogizing the ICC to the 
Nuremberg trials and the mistaken notion that the ICC traces its 
intellectual lineage directly to those tribunals. However, examining 
what actually happened at Nuremberg easily shows these conten- 
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tions to be wrong, and we can learn important lessons why the 
ICC, as presently conceived, can never perform effectively in the 
real world. 

Nuremberg occurred after complete and unambiguous military 
victories by allies who shared juridical and political norms and a 
common vision for reconstructing the defeated Axis powers as de- 
mocracies. The trials were intended as part of an overall process, 
at the conclusion of which the defeated states would acknowledge 
that the trials were prerequisites for their readmission to civilized 
circles. They were not just political score settling or continuing the 
war by other means. Moreover, the Nuremberg trials were effec- 
tively and honorably conducted. Just stating these circumstances 
shows how different was Nuremberg from so many contemporary 
circumstances, where not only is the military result ambiguous, but 
so is the political, and where war crimes trials are seen simply as 
extensions of the military and political struggle under judicial 
cover. 

ICC supporters also support that Nuremberg was only an after- 
the-fact event that would not deter others from committing future 
crimes against humanity. They believe simply that if you abhor 
genocide, war crimes, and crimes against humanity, you should 
support the ICC. This logic is flatly wrong for three compelling rea- 
sons. 

First, all available historical evidence demonstrates that the 
Court and the prosecutor will not achieve their central goal, the de- 
terrence of heinous crimes, because they do not and should not 
have sufficient authority in the real world. Beneath the optimistic 
rhetoric of the ICC’s proponents, there is not a shred of evidence 
to support their deterrence theories. Instead, it is simply a near re- 
ligious article of faith. 

It is incredibly striking, therefore, that faith is about all they 
have to support their argument. Rarely has so sweeping a proposal 
for restructuring international life had so little empirical evidence 
to support it. One ICC advocate said in Rome that “the certainty 
of punishment can be a powerful deterrent.” I think that statement 
is probably correct, but unfortunately it has little or nothing to do 
with the ICC. 

In many respects the ICC’s advocates fundamentally confuse the 
appropriate roles of political and economic power, diplomatic ef- 
forts, military force, and legal procedures. No one disputes that the 
barbarous actions under discussion are unacceptable to civilized 
peoples. The real issue is how and when to deal with these acts, 
and that is not simply or even primarily a legal exercise. The ICC’s 
advocates make a fundamental error by trying to transform mat- 
ters of power and force into matters of law. Misunderstanding the 
appropriate roles of force, diplomacy, and power in the world is not 
just bad analysis, but bad and potentially dangerous policy for the 
United States. 

Recent history is unfortunately rife with cases where strong mili- 
tary force or the threat of force failed to deter aggression or gross 
abuses of human rights. Why we should believe that bewigged 
judges in the Hague will prevent what cold steel has failed to pre- 
vent remains entirely unexplained. 
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Even viewed in the light most favorable to the ICC, this debate 
is almost solely about predictions. Without more, predictions alone 
are insufficient to support radical change in the international 
order. 

Needless to say, I do not view the argument in the most favor- 
able light. Existing empirical evidence in the military sphere ar- 
gues convincingly that a weak and distant legal body will have no 
deterrent effect on the hard men like Pol Pot and Saddam Hussein 
most likely to commit crimes against humanity. Holding out the 
prospect of ICC deterrence to those who are already weak and vul- 
nerable is simply fanciful. 

Second, the ICC’s advocates mistakenly believe that the inter- 
national search for justice is everywhere and always consistent 
with the attainable political resolution of serious political and mili- 
tary disputes, whether between or within States, and the reconcili- 
ation of hostile neighbors. In the real world, as opposed to theory, 
justice and reconciliation may be consistent, or they may not be. 
Our recent experience in situations as diverse as Bosnia, Rwanda, 
South Africa, Cambodia, and Iraq argue in favor of a case-by-case 
approach rather than the artificially imposed uniformity of the 
ICC. And I have laid out in my prepared testimony at some length 
the specifics of these cases and why they demonstrate from reality 
today why the Court is not appropriate. 

Third, tangible American interests are at risk. I believe that the 
ICC’s most likely future is that it will be weak and ineffective and 
eventually ignored, because naively conceived and executed. There 
is, of course, another possibility, that the Court and the prosecutor, 
either as established now or as potentially enhanced, will be strong 
and effective. In that case, the U.S. may face a much more serious 
danger to our interests, if not immediately, then in the long run. 

Let there be no mistake. Our main concern from the U.S. per- 
spective is not that the prosecutor will indict the occasional tl.S. 
soldier who violates our own values and laws and his or her mili- 
tary training and doctrine by allegedly committing a war crime. 
Our main concern should be for the President, the cabinet officers 
on the National Security Council, and other senior leaders respon- 
sible for our defense and foreign policy. They are the real potential 
targets of the ICC’s politically unaccountable prosecutor and that 
is the real problem of universal jurisdiction. 

I have demonstrated I think in my testimony the crisis of legit- 
imacy we face now with the International Court of Justice and the 
U.N. Commission on Human Rights which are held in low esteem, 
not just in the United States, but around the world. 

I have also dealt with the overwhelming repudiation by the Rome 
conference of the American position supporting even a minimal role 
for the Security Council. Implicit weakening of the Security Council 
is a fundamental new problem created by the ICC, an important 
reason alone why the ICC should be rejected. The Council now 
risks both having the ICC interfering in its ongoing work and even 
more confusion among the appropriate roles of law, politics, and 
power in settling international disputes. 

The ICC has its own problems of legitimacy. Its components do 
not fit into a coherent international structure that clearly delin- 
eates how laws are made, adjudicated, and enforced, subject to pop- 
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ular accountability, and structured to protect liberty. Just being 
out there in the international system is unacceptable and indeed 
almost irrational unless one understands the hidden agenda of 
many NGO’s supporting the ICC. 

There is real vagueness over the ICC’s substantive jurisdiction, 
although one thing is emphatically clear: This is not a court of lim- 
ited jurisdiction. We should take a systems approach to the ICC, 
judging not only what we see before us now, but look forward to 
what might be added in the long run. Only if we are willing to 
travel the entire path shall we take the first step, and I can testify 
to that from my own years in the vineyards of U.N. matters. 

I have laid out in my prepared testimony question after question 
after question of the vagueness of the statute. I will just touch on 
one. 

The statute’s definition of genocide could not be accepted by the 
U.S. Senate in its present form unless the Senate were to reverse 
the 1986 reservations and understandings that attached to the 
Genocide Convention. 

Consider second the Israeli problem, which has been discussed 
here, concerning its conduct in the West Bank and Gaza. This is 
a perfect example of politicizing this supposedly independent legal 
institution right from its inception and a clear marker of future 
problems. 

I cannot predict whether the first case will be brought against 
the United States or Israel. I suspect it will be a race to the Court- 
house door. 

Apart from these problems with existing provisions and the 
vague and uncertain development of customary international law, 
consider all of the other crimes on the waiting list: aggression, ter- 
rorism, embargoes, courtesy of Cuba; drug trafficking, and so on. 
This is the unstated agenda of the NGO’s, as Mr. Crawford’s state- 
ment, which I quote in my prepared testimony, demonstrates. The 
Court’s range is enormous. 

Let me just quote one provision of the statute. This is one of the 
few provisions that is, unfortunately, clear. Article 119. I am 
quoting. “Any dispute concerning the judicial functions of the Court 
shall be settled by the decision of the Court.” That is pretty 
straightforward and pretty frightening. 

The troubling substantive problems are overshadowed by the 
governance structures of the Court and the prosecutor. One of the 
executive branch’s strongest powers is the law enforcement power. 
In the United States we accept this enormous power because we 
separate it from the adjudicative power and because we render it 
politically accountable through Presidential elections and congres- 
sional oversight. There has been a lot of talk about how all of our 
European allies supported this court. Europeans may feel com- 
fortable with the ICC structure, no political accountability and no 
separation of powers, but that is a major reason why they are Eu- 
ropeans and we are not. 

What to do next is obviously the critical question. Whether the 
ICC survives and flourishes depends in large measure on the 
United States. We should not allow this sentimentality 
masquerading as policy to achieve indirectly what was rejected in 
Rome. We should oppose any suggestion that we cooperate, help 
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fund, or generally support the work of the prosecutor. We should 
isolate and ignore the ICC. 

Specifically, I propose for the United States policy — I have got a 
title for it. I think it is one the Clinton administration will under- 
stand toward the ICC. I call it the Three Noes: no financial sup- 
port, directly or indirectly; no collaboration; and no further negotia- 
tions with other governments to improve the statute. 

This approach is likely to maximize the chances that the ICC 
will wither and collapse, which should be our objective. The ICC is 
fundamentally a bad idea. It cannot be improved by technical fixes 
as the years pass, and in fact it is more likely than not to worsen. 
We have alternative approaches and methods consistent with 
American national interests, as I have previously outlined, and we 
should follow them. 

Thank you very much, Mr. Chairman. 

[The prepared statement of Mr. Bolton appears in the appendix 
on page 45.] 

Senator Grams. Mr. Bolton, thank you very much for your com- 
ments and testimony. Mr. Casey, your statement please. 

STATEMENT OF LEE A. CASEY, ATTORNEY, HUNTON & 
WILLIAMS, WASHINGTON, D.C. 

Mr. Casey. Yes, sir. Thank you. I also have a written statement 
that I ask to be submitted for the record. 

Senator Grams. Without objection, it will be entered as read. 

Mr. Casey. Thank you. 

One of the oldest principles of American government is that 
Americans accused of criminal offenses within the judicial power of 
the United States must be tried in their own courts with all of the 
guarantees mandated in the Bill of Rights. This principle was first 
articulated when the Founders of our Republic declared its inde- 
pendence and catalogued the outrages that they believed justified 
revolution and war. They noted three of particular interest to us 
here today where, in the Declaration of Independence, they accused 
the King and Parliament of subjecting us to a jurisdiction foreign 
to our constitution and unacknowledged by our laws, depriving us 
in many cases of the benefits of trial by jury, and of transporting 
us beyond the seas to be tried for pretended offenses. After the rev- 
olution, the Founders ensured that Americans would never again 
be transported beyond the seas for trial by requiring in the Con- 
stitution that all crimes be tried by jury in the State where the 
said crime shall have been committed. This guarantee was stated 
not once but twice in the Constitution in Article II, section 2 and 
in the sixth article of amendment. 

American participation in the ICC treaty would have violated 
this fundamental principle. Ambassador David Scheffer and his col- 
leagues and the American delegation to the Rome conference can 
be justly proud of the fact that when the extreme demands and in- 
transigence of the supporters of a permanent international criminal 
court became evident, they kept faith with the Founders of our Re- 
public and with the American people, refusing to sign a treaty that 
would again have subjected Americans to a foreign jurisdiction able 
to transport them beyond the seas to be prosecuted without the 
benefits of trial by jury. 
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Ambassador Scheffer and his delegation, as well as the Ameri- 
cans in the nongovernmental community who traveled to Rome to 
oppose creation of a permanent international criminal court with 
the power to prosecute Americans, deserve the grateful thanks of 
the American people. These individuals worked hard on our behalf 
in Rome and suffered the petulant and childish attempts of ICC 
supporters to smear their efforts and to discredit the position of the 
United States. The extremity of their demands may be judged by 
the results they achieved, for it takes a rare talent indeed to drive 
the United States and Israel onto the same ground as China and 
Libya. 

The Senate and the whole American people should support the 
administration in its firm objection of the ICC treaty and particu- 
larly in its unequivocal denial that the ICC has any lawful power 
over Americans either at home or abroad. The ICC’s claim to juris- 
diction over the nationals of any state that has not joined this trea- 
ty are entirely unsupported in the accepted rules of international 
law. There is in fact no precedent in international law or practice 
for the exercise of jurisdiction by such a court over the nationals 
of a State that has not acceded to the treaty creating the Court 
itself 

In attempting to subject Americans to the jurisdiction of the ICC, 
the ICC states are in fact attempting to act as an international leg- 
islature, a power they do not have and a power that is fundamen- 
tally at odds with the guarantee of the sovereign equality of States 
memorialized in the United Nations Charter. This attempt to sub- 
ject Americans to the authority of a court the United States has 
not accepted nothing less than a concerted challenge to American 
sovereignty, the right of the American people to govern themselves. 
If the ICC may call American and military officials to account for 
their actions on behalf of the United States in a criminal court, 
then those individuals are no longer ultimately accountable to us, 
the people of the United States, but to the prosecutor and judges 
of the ICC. As Alexis de Tocqueville wrote in the last century, “He 
who punishes the criminal is the real master of society.” 

This action, led in large part by like-minded States whose own 
rights of self-government have been preserved and guaranteed by 
American blood and treasure and which have sheltered in the lee 
of American power these 50 years past brings to mind the words 
of British Prime Minister Lord Palmerston when asked to name 
Britain’s permanent friends in a world where it was the sole global 
power. “England,” he replied, “has no permanent friends, only per- 
manent interests.” 

The extravagant and illegal claims of the ICC states to exercise 
jurisdiction over the United States and her citizens and the actions 
of our allies in supporting these claims might lead many Americans 
to support a withdrawal from our global responsibilities. We must 
resist this temptation and heed Palmerston’s counsel. However 
faithless our friends, we too have permanent worldwide interests; 
and these interests dictate that that the United States remain en- 
gaged on the world stage. We cannot allow the foolish actions of 
our allies to achieve what the Soviet Union in all of its expanse 
and power never could: to drive the United States back into isola- 
tion on the North American continent. 
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However, it now has become imperative for the United States to 
make clear to the ICC and the States who have signed this treaty 
that it will not honor any claims to authority over American citi- 
zens, that it considers such pretensions to be unfounded in law, 
and that any attempt to assert such power will be vigorously re- 
sisted and ultimately frustrated with all of the United States’ con- 
siderable resources. 

Thank you. 

[The prepared statement of Mr. Casey appears in the appendix 
on page 61.] 

Senator Grams. Mr. Casey, thank you very much. 

Mr. Scharf. 

STATEMENT OF MICHAEL P. SCHARF, PROFESSOR OF LAW, 

AND DIRECTOR, CENTER FOR INTERNATIONAL LAW AND 

POLICY, NEW ENGLAND SCHOOL OF LAW, BOSTON, MASSA- 
CHUSETTS 

Mr. Scharf. Thank you, Mr. Chairman. Since I am the baby face 
on this panel, let me begin my remarks by telling you a little bit 
about my background so that you will not assume that these are 
the remarks of naive advocacy for an international criminal court. 

Before the creation of Ambassador Scheffer’s role, Ambassador- 
at-Large for War Crimes Issues, that job at the State Department 
was the responsibility of a young lawyer from 1989 to 1993. That 
lawyer was myself. Since leaving the State Department in 1993, I 
have been the author of the three major books on the Yugoslavia 
Tribunal, the Rwanda Tribunal, and then there is my Pulitzer 
Prize nominated Balkan Justice. 

So, I speak not as a naive advocate, but I give you I think a dif- 
ferent view than you have gotten today. I am going to be the lone 
discordant voice in this anti-international criminal court chorus. 

In the 1950’s, people were worried about who lost China. I think 
in 10 years, people are going to look back at this event and say, 
who lost the International Criminal Court? I think as Senator 
Helms’ views today indicated, this issue is going to be much broad- 
er than our participation in the Court. It may be the beginning of 
a whole new round of U.S. isolationism. 

We need to begin, of course, with the case for a permanent inter- 
national criminal court. This body voted several times in favor in 
principle for such a court in recognition of the fact that in the last 
100 years, during this decade, 170 million people have been killed 
by crimes of genocide, crimes against humanity, and war crimes, 
according to Professor Rummel’s Death by Government. 

We live in a golden age of impunity in which a person stands a 
better chance of being prosecuted for killing 1 person than for kill- 
ing 100,000 or a million people. And the failure to prosecute, to 
bring these people to justice encourages future dictators, future 
genocidal maniacs. Remember Hitler’s famous words on the eve of 
the invasion of Poland in 1939 when his generals were squeamish 
about what he was asking him to do. He said, do not worry. “After 
all, who today remembers the fate of the Armenians?” And what 
he was saying was that the Armenians were slaughtered, a million 
of them, in the world’s first genocide and there was no prosecution. 
The Turks were given amnesty in the Treaty of Lausanne; and be- 
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cause of that, Hitler could tell his followers, do not worry, we will 
get away with this too. There will be no international prosecutions. 

After Nuremberg, there was a hope that there would be a perma- 
nent Nuremberg, that people like Hitler everywhere around the 
world would be prosecuted in an international criminal court; but 
because of the Cold War, this was not to be. The failure to pros- 
ecute Pol Pot, Idi Amin, Saddam Hussein have only encouraged 
acts like Karadzic and Milosevic. There is no proof that an inter- 
national court is an effective deterrent, but not having an inter- 
national criminal court is definitely an encouragement. 

Now we have seen two ad hoc tribunals that have become suc- 
cessful to everybody’s great surprise, including my own, with the 
Yugoslavia Tribunal now having 31 of the indictees in custody out 
of 61 and the Rwanda Tribunal doing even better with 25 indictees 
out of 35 in custody, including all of the major genocidal leaders. 
These international criminal courts can work. They can have a de- 
terrent value. 

Unfortunately, the hope that the Security Council would con- 
tinue to create such courts was dashed when the Security Council 
experienced what David Scheffer calls tribunal fatigue. In other 
words, creating new courts for every situation, appointing new 
prosecutors, electing new judges, creating new courtrooms is so ex- 
pensive, so politically exhausting that the Security Council could 
not do it. That is why the world turned to the idea of a permanent 
international criminal court and that is why a permanent inter- 
national criminal court as a concept is still worth pursuing. 

So, what went wrong in Rome? 

First of all, we have to remember that in Rome there was a ten- 
sion between the United States, which wanted a Security Council 
controlled court, and the rest of the world, virtually every other 
country, which wanted a court that no country’s individuals could 
be immune from. 

In Rome they created a two-track system. One track was Secu- 
rity Council referral, and this was always the more important, the 
more significant of the two tracks because the Security Council 
could obligate every country in the world to comply. The Security 
Council could enforce the obligation with economic embargoes, with 
the freezing of assets which were so effective in the Haiti situation, 
and even with authorizing the use of force like with the NATO 
troops in Bosnia. So, the Security Council controlled track always 
was the real international criminal court for all intents and pur- 
poses. 

The other court, the court which requires the independent pros- 
ecutor or complaints by States, requires compliance of countries in 
good faith, and there are many reasons why countries are not al- 
ways going to comply unless you have some enforcement built in. 
So, no one ever thought that was going to be the important part 
of the Court. 

Nonetheless, the United States insisted on protections from that 
part, from that second track, and the United States got just about 
everything it insisted on. We saw the laundry list on page 2 of 
David Scheffer’s testimony today. 

First, the United States got something known as 
complementarity with teeth. That means that not only can the 
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Court in principle not prosecute when a domestic court is inves- 
tigating or prosecuting, but specifically the Court for 6 months 
must defer prosecution and investigation if any State says it is in- 
vestigating and a State can appeal that. 

Second, as Senator Feinstein suggested, the limit of war crimes 
to serious and the addition of plan or policy to the definition of war 
crimes means that no U.S. soldier in a U.N. peacekeeping force can 
be prosecuted for these war crimes. That is not a real issue. 

Third, the safeguard against an independent prosecutor, what 
some U.S. officials have referred to as the international Ken Starr 
problem, is in Article 15 which requires the approval of a three- 
judge pretrial panel before the independent prosecutor can launch 
an investigation and this too is subject to an appeal before the 
whole tribunal. 

And fourth, as David Scheffer said, the Security Council can vote 
to postpone the investigation or a prosecution for up to 12 months, 
renewable if the Security Council thinks it is in the world’s interest 
to do so. 

These protections were sufficient for the other major powers, spe- 
cifically the United Kingdom, France, and Russia. The deal-breaker 
for the United States we have heard is the U.S. insistence that the 
State of nationality must consent to the Court’s jurisdiction. Well, 
the reason that was the deal-breaker is because every situation 
around the world where this court would be effective would not 
apply. Because, think about it: Is Yugoslavia going to consent to 
Milosevic’s trial? Will Iraq consent to Saddam Hussein? Would 
Cambodia have consented to Pol Pot? So, no wonder the other 
countries of the world felt that that was not a reasonable demand. 

And where does that leave us now? 

You have to understand that there is enormous world support for 
this international criminal court. I think the other members of the 
panel have tried to downplay this. David Scheffer was, I think, 
honest when he tells you that there are more than 60 countries 
that are already ready to ratify it. I have to tell you honestly that 
this thing is going to happen very quickly. There are already 20 
countries that have signed and the pace is so fast that it is like the 
Rights of the Child Convention. That is the fastest convention that 
was ever ratified coming out of the U.N. 

As a non-party, as a country that did not sign and will not go 
along with it, the U.S. does not have to cooperate with the tribunal. 
That is true. But we have heard today that the U.S. is not immune 
from the tribunal. U.S. soldiers who commit crimes abroad, U.S. of- 
ficials who commit crimes abroad who are visiting a foreign country 
could be apprehended, and there could be indictments even though 
the U.S. has not signed. 

Now, by not signing on, the U.S. cannot participate in the pre- 
paratory conference which is going to draft the rules of procedure 
and the definition of crimes. That will be further elaborated. The 
U.S. cannot participate in the selection of the prosecutor to make 
sure that the prosecutor is not someone who is subject to 
politicization. The U.S. cannot nominate judges or vote for judges 
or determine funding. The U.S. has pulled itself out of the process 
just at the time when the U.S. ought to continue to be engaged. 
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Because of the adverse fallout, the U.S. probably will not be able 
to employ the Security Council track of the tribunal which was, in 
the United States view, the whole reason why such an ad hoc tri- 
bunal on a permanent basis was worthwhile. 

In the final analysis, I think the U.S. may have lost more than 
it preserved by voting against the International Criminal Court, 
and I think it is very telling which other countries joined the U.S. 
there were at least 7 countries that voted against and there were 
120 that voted in favor. Those countries are not countries that I 
want our country keeping company with. They are Iran, Iraq, 
Libya, China, and Yemen, and only Israel was the only ally of the 
United States, for its own reasons, that voted no. 

Now, there are other issues that I am happy to address during 
the question and answer. I see my time is up, but I would like to 
say that there is another side to some of the questions that have 
been raised. The constitutionality of the Court, the protections of 
the Bill of Rights, the applications of citizens of a non-Party State, 
and the issue that Senator Feinstein raised about the occupying 
powers all have another side; and I am happy either to talk about 
that today or to submit further written answers to those questions. 

Thank you. 

[The prepared statement of Mr. Scharf appears in the appendix 
on page 69.] 

Senator Grams. Thank you very much, Mr. Scharf, for your 
statement. 

I was hoping that I would be considered the baby face of the 
hearing. 

Or Senator Feinstein. 

I would like to for courtesy defer Senator Feinstein to begin this 
round of questions. 

Senator. 

Senator Feinstein. Well, thank you very much. 

I think this has been a very interesting discussion, and I really 
hope that people sitting in the audience have gotten as much out 
of it as I have. You really see how something with good intent be- 
comes subject to an enormous problem. 

Let me begin, if I might, with Mr. Scharf because I think you 
had a difficult role here. You were really sort of the only note of 
positiveness about this court in all these hours. 

I do not understand really why you feel there is an incentive for 
the United States to continue in this situation; because what is 
clear is that the die is really cast, and unless you have a much 
more developed link to the Security Council, it seems to me that 
nothing else you do really makes any difference if you are going to 
have that independent prosecutor. I mean, we have learned about 
independent prosecutors, at least I have, in this country, and I do 
not think they are always such a good idea, to be honest with you. 
So, could you comment on that question? 

Mr. Scharf. Yes, certainly. 

Even though the United States is now the lone super power, the 
greatest economic and military power in the world, we are not 
alone in the world, and what other countries do does make a dif- 
ference, contrary to what some people might wish or hope. The 
other countries in the world made it clear early on that there was 
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going to be an international criminal court. There will be such a 
court and the U.S. will have to deal with that. Early on the United 
States correctly decided to engage, to make a major effort to try to 
turn this court into something that we could live with. And David 
Scheffer should be applauded; because, really, the United States 
bullied its way into getting the U.S. stamp on almost every single 
provision in the International Criminal Court statute. It is really 
a U.S. statute with just a couple of exceptions, a couple of things 
that we did not get. 

But what I am saying is that we are going to have a court any- 
way. It could be a negative influence on the United States if we do 
not engage, if we do not continue to be part of the process. If we 
do continue to be part of the process, either through trying to get 
new amendments, to get further protections, or living with the pro- 
tections that we did get — and I think they have been downplayed 
today. I think the successes of the U.S. delegation were enormous 
and the rest of the countries in the world were surprised at the last 
minute that the U.S. could not accept those because when you go 
into a negotiation, no one thinks they are going to get everything, 
and the U.S. got about 95 percent. It was enough for France. It was 
enough for the United Kingdom. It was enough for Russia. Perhaps 
we could revisit this and decide that with some modifications, this 
is enough for us, but I think the alternative is going to be a disas- 
ter. 

Senator Feinstein. Thank you. Well, finish that. A disaster in 
what respect? 

Mr. SCHARF. In that we will not be participating. If we are wor- 
ried about a politicized court by not being involved in the process 
of creating its rules of procedure and electing its judges and ap- 
pointing ite prosecutor, we are going to get just what we fear. But 
in the Yugoslavia context where we were engaged, the president of 
the Yugoslavia Tribunal is a U.S. Federal Court former judge. The 
prosecutor of the Yugoslavia Tribunal is our friend and ally Can- 
ada. We have a court that we are very comfortable with and we can 
live with because we have engaged in that court. Why should we 
disengage in this court? 

Senator Feinstein. Well, you have heard comments on both sides 
of the aisle here today that now the United States should begin to 
reexamine its force structure and commitment to other nations. 

Mr. SCHARF. I have heard the beginnings of an isolationist move- 
ment today, and it frankly scares me. If you follow what Senator 
Helms is suggesting, the Court is still going to be a reality. Not 
every one of those 60 countries is going to be bullied by the United 
States. And we are going to end up disengaging our military forces 
from NATO, from the United Nations peacekeeping? I mean, this 
would not be in our best interests just over the International 
Criminal Court. 

What you also have to understand is the day of the vote on this 
court there was 15 minutes of cheering. When 120 countries voted 
in favor, there was a strong, strong belief that this Court was in 
the world’s best interest. And this Court is going to happen. 

Senator Feinstein. Could we ask the other two witnesses to com- 
ment on this? 

Mr. Bolton. Yes, I would appreciate the opportunity. 
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It is fanciful to say that the United States’ abstaining from deal- 
ing with the Court will result in a disaster for this country. The 
result will be that the Court will have no legitimacy, that the Euro- 
peans in their frequently and unfortunately cynical fashion will 
make sure that it really does not affect them, and most of the 
world will pay it lip service and ignore it. 

The only way to get the attention of the rest of the world after 
the spectacle in Rome that Mr. Scharf just described — then I want 
to come back to the 15 minutes of cheering — the only way to re- 
store respect is to say, you made that court, you live with it. 

Now, I was stunned when I read in the newspapers about the 
cheering after the take-no-action motion on the U.S. amendment to 
have non-States Party defendants not subject to jurisdiction. It re- 
called to me nothing so much as two votes in the General Assembly 
of the United Nations from what I had thought were the old days, 
the bad old days, and I am thinking of two, one in 1971 and one 
in 1975. 

The one in 1975 was when the General Assembly adopted the 
resolution equating Zionism with racism, a resolution which I am 
proud to say in the Bush administration we got the General As- 
sembly to repeal. But in 1975 there was sustained cheering in the 
General Assembly after Zionism was declared to be racism, and 
Senator Moynihan, then Ambassador, went to the podium and said 
the United States will never abide by this resolution. We will never 
accept it. We will never adhere to it, which was a statement of high 
principle, which we adhered to until we got it repealed. So, that is 
one answer. 

The second was the 1971 vote in the General Assembly when, 
contrary to the U.N. Charter, the representatives of Taiwan were 
expelled and the Peoples Republic of China were inserted, and at 
that point that was the event that led then Ambassador Bush, 
after he left the United Nations, to write as the title of his book 
on his experiences. The Light that Failed. 

Now, I had hoped that with the end of the Cold War, the major- 
ity in the General Assembly had gotten over those kinds of silli- 
ness; but I must say I interpreted that sustained applause in Rome 
to be a thumb in the eye of the United States. They enjoyed every 
minute of it, and it would be humiliating for the United States now 
to go back to that majority who care about this court and say, gee, 
please let us talk to you about it some more. We should isolate it 
and ignore it. 

Senator Grams. Mr. Casey. 

Mr. Casey. Senator, if I might add on one point. Mr. Scharf sug- 
gests that unless we participate in the Court, we are effectively 
going to be stuck with it and not be a player. The fact is that this 
Court’s assertions of authority over Americans is illegal. We have 
talked a lot today about universal jurisdiction, and everyone al- 
ways used the term loosely. In fact, this Court does not have uni- 
versal jurisdiction. That is a concept of customary international law 
that allows States to assert jurisdiction over individuals who have 
committed certain very narrowly defined crimes, piracy, the slave 
trade, perhaps war crimes, perhaps genocide, much more narrowly 
defined than in the statute. 
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In fact, this Court’s assertion of jurisdiction over the citizens of 
countries who have not become a member to the treaty is entirely 
unprecedented. This Court is entirely a matter of treaty. It is a 
creature of this treaty. Unless we join the treaty, it cannot exercise 
jurisdiction over the United States or its citizens. 

Senator Feinstein. Thank you very much. It is a very interesting 
discussion. Thank you all very much. 

Senator Grams. Mr. Scharf, I would just like to begin question- 
ing with you on this one subject. You have used I think some very 
obvious examples of prosecution for war crimes, genocide, et cetera 
with names like Hitler, Pol Pot, et cetera. But what about the real 
possibility of real abuse by this Court seeping in the politicizing of 
prosecution? That is what I think most people are concerned about. 
If the Court would define and remain focused on just those type of 
atrocities, I do not think most would have concerns, but when you 
open this up to politicizing the decisions by one or three or the re- 
view by the same on those decisions, I think that is what has the 
concern of abuse of this Court. 

Mr. Scharf. Well, I think the statute of the Court has five levels 
of protections built into it to try to prevent the Court from being 
politicized. Every country in the world was worried, not just the 
United States, about a body that might be politicized and one day 
would turn on that country. Therefore, there was support for our 
protections. 

Let us look at a case study. Let us say the United States does 
something very controversial. It decides to invade another country. 
The rest of the world does not think that that was in self-defense 
and decides to indict our Secretary of Defense or even our Presi- 
dent. What would happen under that scenario? 

Well, what would happen is at the first level, the United States 
would say this is not part of the Court’s jurisdiction because this 
is not a serious war crime, and if the prosecutor does his or her 
job, they will decide, no, this is not what the Court was about. This 
is not a serious war crime. This is not of the level of genocide. This 
is a peacekeeping effort. This is something that is appropriate. But 
we cannot trust the prosecutor to do his job. You do not know. 

So, then the prosecutor has to go to the three-judge panel, and 
you hope that two of those judges will see the light. But if they do 
not, then you have to go to the full panel of all of the judges. Dur- 
ing this time period, the United States can stop it in other ways. 
If we do our own investigation like a Lieutenant Calley, what if our 
Secretary of Defense was doing a rogue operation? We could inves- 
tigate and we could decide to prosecute, in which case it turns off 
the Court, or we could decide that there is no grounds for prosecu- 
tion, but that we made that decision in good faith, which also turns 
off the Court and that decision is appealable. 

Finally, we can go to our friends on the Security Council and say, 
look, you do not want your leaders to be brought before the Court. 
Join us in voting to turn off the Court. The five permanent mem- 
bers are very likely to join us, and if we can get four out of the 
other nine members to do so, then the Security Council can stop. 

These are all protections to prevent just that kind of scenario 
from coming about. 
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Senator Grams. Mr. Bolton, Mr. Scharf had said earlier in his 
statement that the U.S. would not be immune from this court. That 
has some concern I think for many. Article 27 of the Rome treaty 
requires that the Court apply equally to all persons without any 
distinction based on official capacity. In your opening statement, 
you stated that the main concern of the U.S. should be that the 
President, cabinet officials, and other senior leaders responsible for 
defense, for foreign policy decisions would be the potential targets 
of an independent prosecutor. 

So, my question to you, and again echoing “not immune,” do you 
believe the existence of this court would have a chilling effect on 
the decision made by our U.S. senior officials from the President, 
cabinet members, et cetera, kind of always like looking over their 
shoulder? 

Mr. Bolton. Well, let me say first I agree with Mr. Casey’s as- 
sessment, that because the United States is not going to be a party 
to the statute of Rome, that nothing they do — nothing — has any ju- 
risdiction over us. There is simply no basis for it at all and we can 
and should ignore it. 

But in the event that we either joined at some point or that a 
subsequent administration or this administration does not share 
that analysis, I think these vague, ambiguous, and expansive provi- 
sions could well have a chilling effect on top decisionmakers, and 
I can guarantee you that the lawyers in the State Department and 
the Pentagon are going to be reading it very carefully all the time. 

If I might read one section of this on — or two sections, individual 
criminal responsibility. It says in Article 25, a person shall be 
criminally responsible and liable for punishment for a crime within 
the jurisdiction of the Court if that person “orders, solicits, or in- 
duces the commission of such a crime.” Orders, solicits, or induces. 
That is what military chains of command do. 

You have cited Article 27. I think everybody should read that as 
well, especially in the Senate, because it also says expressly that 
members of a government or parliament or elected representative 
are not immune either. So, if you were to declare war, when ag- 
gression finally gets defined at some point down the road and it is 
determined to be an act of aggression and therefore a criminal ele- 
ment, conceivably Members of Congress who voted to declare war 
could be liable as well. 

I just want to say again one other thing. Senator, I think you 
mentioned in your opening statement and others have commented 
on. Article 120 says, “No reservations may be made to this Stat- 
ute.” I think very clearly the people who wrote that in were wor- 
ried about the Senate quite frankly which writes reservations to al- 
most every international convention that the United States agrees 
to, not the least of which was the Genocide Convention that I men- 
tioned before. The fact that they would try to strip you of your abil- 
ity to write reservations and understandings in the U.S. accession 
to this law, I find very, very troubling. 

I think if you have to read the long-term precedential value of 
Rome, it is that we have some very tough sledding ahead and that 
we need strong diplomacy from the President to prevent this thing 
from getting even worse than it was in Rome. 

Senator Grams. Senator Feinstein. 
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Senator Feinstein. No. I think that completes it. Again, I think, 
Mr. Chairman, it is a very interesting hearing and there is a lot 
of food for thought. Thank you three gentlemen very much. 

Senator Grams. I have just a couple of quick ones. 

Senator Feinstein. You will have to excuse me. 

Senator Grams. Mr. Casey, Ambassador Scheffer remarked that 
there were examples of Americans committing crimes on U.S. soils 
who were prosecuted abroad. He said he is going to give us some 
information on that. What I was wondering, could you think of any 
such examples? 

Mr. Casey. Well, I would be very interested to see what they 
submit. The only way that Americans can be prosecuted abroad for 
what they do in the United States is if what they have done is to 
intentionally attempt to bring about a criminal effect overseas, and 
therefore the overseas nation may be able to exercise 
extraterritorial jurisdiction and ask for their extradition. 

There is only one case I can think of where this actually hap- 
pened, and it is a case involving an individual in Connecticut — the 
cite is actually in my written statement — ^who solicited and planned 
the murder of someone. I think it was in Montreal, and the Cana- 
dian authorities, of course, asked for his extradition and the indi- 
vidual was indeed extradited. Again, there that individual purpose- 
fully set out to bring about an illegal effect in another country. So, 
under the rules of jurisdiction, it was appropriate and constitu- 
tional to send them overseas. 

One thing to keep in mind is under the ICC treaty, this would 
reach crimes committed in the United States by Americans against 
Americans. 

In addition, it should also be kept in mind that the most likely 
means by which the Court will attempt to reach our high officials, 
our leaders is through a theory of command responsibility. Well, 
under a theory of command responsibility, you do not need any in- 
tent to bring about illegal effect overseas. All that has to happen 
is that American troops overseas commit a crime. If you are in the 
chain of command, you are on the hook. 

Senator Grams. Mr. Scharf. 

Mr. Scharf. Can I just address that issue as well? 

Senator Grams. Sure. 

Mr. Scharf. I think there is another side to it. 

First of all, I would ask you to try to get a copy of the National 
Judicial Conference report that was prepared in 1992 on the Per- 
manent International Criminal Court because they addressed the 
constitutionality of the Court. They addressed this issue, and citing 
the case of Ex parte Quirin, which is a U.S. Supreme Court case, 
they found that this argument which had been raised and made 
was not consistent with today’s precedent, existing precedent, be- 
fore the Supreme Court. Yes, in fact, there is no constitutional bar 
for the United States to participate in an international tribunal 
and even to send its citizens to the tribunal. And in Ex parte 
Quirin, there were several Yugoslavs who were actually of U.S. 
citizenship that were sent to an international tribunal. 

Senator Grams. Just a couple of brief questions and I know I will 
let you go. 
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But, Mr. Scharf, I will start with you again. There are many who 
wonder why we want to replace the current courts dealing with 
war crimes, genocide, et cetera, even though they might be ineffi- 
cient, exhaust a lot of people politically at the U.N. putting these 
together, but why do we need to replace them with an ICC? There 
were a number of war crimes committed when the Yugoslav Tribu- 
nal had already issued indictments against perpetrators. So, what 
makes you think that the ICC indictments would have any dif- 
ferent effect or would be a stronger deterrent to what we currently 
have? 

Mr. Scharf. Well, that is because when the Yugoslavia Tribunal 
was established, most people in the world, including the Bosnian 
Serbs, thought it was a joke. They thought it was just the major 
powers trying to paper over their failure to intervene to stop the 
atrocities. 

It was not until after the Srebrenica massacre that the Yugo- 
slavia Tribunal began to apprehend individuals and to bring those 
people to justice. Now you have got major generals, you have got 
major leaders, and you have even got Karadzic, who is increasingly 
likely to be apprehended. And now it is a completely different situ- 
ation. People are now taking that seriously, and when a tribunal 
is taken seriously, when it becomes effective, then it becomes a de- 
terrent, and that is the difference between now and before. 

Now, I think the ad hoc tribunal approach was the best possible 
approach. I had wished that the Security Council would continue 
to create ad hoc tribunals for all the other situations. Unfortu- 
nately, the other countries in the world felt that it would be better 
to have a permanent institution. Once that decision was made, the 
United States lost its ability to use the Security Council through 
the ad hoc approach. Now, as Senator Feinstein said, we are left 
with a tremendous gap if we do not join in the permanent inter- 
national criminal court and at least try to revise that into some- 
thing that we can live with. 

Senator Grams. Mr. Casey, I think many believe this treaty was 
supposed to codify international law, not create new international 
law. 

Mr. Casey. Yes. 

Senator Grams. Are there any areas where you think the treaty 
really overstepped those bounds? 

Mr. Casey. Yes, Mr. Chairman, many areas. The definitions of 
crimes against humanity and of genocide, of aggression, which is 
yet to be defined, and of war crimes themselves all are far broader 
than that recognized in customary international law. 

To take an example, under the crimes against humanity defini- 
tion, there is a provision that would make it criminal to impose es- 
sentially humiliating conditions on people based on their ethnicity. 
Again, that is unprecedented in international law and it is subject 
to basically any kind of meaning and application the Court might 
wish to put on it. 

Another example, and in fact a good example, in the definition 
of genocide, there is also essentially a mental distress element 
added in that the United States rejected when it ratified that trea- 
ty, and that in fact is not contained in the statutory definition of 
genocide that the Congress enacted to carry it out. 
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So, there are really many areas where the definitional section is 
far broader than international law currently is. 

Senator Grams. Just one final question, Mr. Bolton. I would like 
to just wrap it up. Two things really. I noted that you had made 
a statement that the Clinton administration in their naive sup- 
port — I do not know if that was referring to getting involved at all 
in the negotiations in Rome or what it meant, but maybe you can 
explain that. 

But also, as I mentioned in my opening statement, I believe that 
this court I think makes an end run around the Security Council. 
When we talk about not being involved, I do not think we would 
have a very strong voice as we have had in some of the tribunals 
in getting some people that we trust or are comfortable with on 
these courts, but when you leave it open to 160 or 185 countries 
to be able to choose who would sit on these courts and how we 
would respect those. Could you just quickly address those? 

Mr. Bolton. Certainly, Mr. Chairman. When the administration 
came in, as you may recall, it declared its foreign policy to be some- 
thing that they labeled assertive multilateralism. Now, I for one 
never understood what assertive multilateralism was, but I did 
take an element of it to be more reliance on getting Security Coun- 
cil authorization for elements of U.S. foreign policy. Almost from 
the beginning, just a month after the inauguration, the administra- 
tion sought Security Council creation of the first war crimes tribu- 
nal. They saw it quite clearly at the time as an ad hoc first step 
toward the creation of a permanent international criminal court. 

So, this path of international negotiation that has gone on almost 
for six years now is something that they concede right from the be- 
ginning. Ambassador Scheffer has written numerous times on the 
subject, both before and after he took office. He said, while he was 
in office in 1996 — I am quoting from an article of his in Foreign 
Policy — “The ultimate weapon of international judicial intervention 
would be a permanent international criminal court.” And he goes 
on to say, “In the civilized world’s box of foreign policy tools, this 
will be a shiny, new hammer to swing in the years ahead.” I think 
what happened is the administration let the genie out of the bottle 
and the genie took the hammer and broke their nose. 

Senator Grams. With that, I want to thank you very much. 

I appreciate you gentlemen being here, and I think we will prob- 
ably be hearing more from you in the future because I expect that 
this is going to be a controversial debate and we would draw on 
your expertise and your comments in the future. So, I want to 
thank you very much for your time. 

Mr. Casey. Thank you, Mr. Chairman. 

Mr. SCHARF. Thank you. 

Mr. Bolton. Thank you. 

[A statement submitted by The Lawyers Committee for Human 
Rights appears in the appendix.] 

Senator Grams. The hearing is completed. 

[Whereupon, at 12:37 p.m., the subcommittee was adjourned.] 
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Additional Questions Submitted for the Record by the 
Committee to Ambassador David J. Scheffer 

Questions Submitted by Senator Asheroft 

Clarification of the Administration’s Position on the Court 

Question. Does the Administration have any current plans to try to modify the 
agreement reached in Rome to enable American participation? 

Answer. Of course we would welcome modification of the agreement to make it 
acceptable to the United States. At this stage, however, it would be premature to 
attempt to assess whether and to what extent modification of the treaty might be 
feasible. 

Question. Does the Administration have any plans to cooperate — informally or for- 
mally — with the Court during the ratification phase or after that phase should the 
requisite number of countries agree to participate? 

Answer. The Administration has no plans to cooperate with the Court at this 
stage. We do not anticipate that this question will arise until the treaty enters into 
force and such a Court is created or, at least, until some future time if and when 
entry into force is foreseeable. 

Question. What will our posture be with allies who are considering whether to 
sign on to the treaty? 

Answer. As I stated in my testimony, the Administration opposes the treaty in 
its current form. While much of the treaty is very good, we strongly oppose certain 
critical elements. We are of course particularly concerned about those elements 
which could affect U.S. nationals who are conducting legitimate activities overseas. 
Our overall posture with allies beyond these aspects is under active consideration 
at this time. 

Possible Trial of Americans 

Question. Assuming the Court is approved by the requisite number of countries, 
would it be possible for the Court to assert jurisdiction over American soldiers? 

Answer. The text of the treaty provides that the Court could have jurisdiction over 
an alleged crime occurring in a given country if that country is a party to the Stat- 
ute or has accepted the exercise of jurisdiction by the Court with respect to the 
crime in question by declaration. In such a case, therefore, the Court might seek 
to assert jurisdiction over American soldiers, assuming the other requirements were 
met. 

(In view of our overall position as noted, the answers to this and the following 
questions are based on the premise that the United States itself has not joined the 
treaty. The question of Security Council referral of a matter will also not be consid- 
ered, as the United States would have to agree to any such referral.) 

Question. Again, assuming the Court is approved by the requisite number of coun- 
tries, would it be possible for the Court to assert jurisdiction over American soldiers 
for acts committed on American soil? 

Answer. The Statute requires the consent of either the State on the territory of 
which the conduct in question occurred or the State of which the person being inves- 
tigated or prosecuted is a national. Accordingly, if the territorial State is the United 
States, the Court could claim to assert jurisdiction only if the soldier, although in 
the U.S. armed services, was of a foreign nationality and the foreign government 
in question had joined the Statute or accepted the court’s jurisdiction by declaration. 

( 45 ) 
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Question. Can you envision circumstances in which the Administration would ever 
consent to the voluntary transfer of an American citizen to the jurisdiction of the 
Court for actions committed on American soil? 

Answer. If the citizen in question for some reason affirmatively wished to be tried 
by the Court, a question of possible “voluntary” transfer could be presented. We do 
not envision circumstances under which a U.S. citizen would be transferred against 
that person’s will to the jurisdiction of the Court for actions committed on American 
soil. 

United States Reaction to Assertion of Jurisdiction over Americans 

Question. Has the Administration considered how it would react to a situation in 
which the court asserted jurisdiction over an American citizen? 

Answer. The Administration opposes the “extraordinary” jurisdiction provisions of 
the treaty which purport to confer jurisdiction over official U.S. actions or actions 
within the United States without the consent of the United States. Accordingly, the 
United States would not accept such an assertion of jurisdiction, which violates a 
fundamental principle of international law. 

Question. Would the Administration ever consider conducting its own investiga- 
tion of an incident over which the International Court had asserted jurisdiction to 
satisfy the concept of complementary and to avoid an open conflict with the Court? 

Answer. The United States condemns genocide, crimes against humanity, and war 
crimes as a matter of strong and long-standing national policy wholly unrelated to 
this or any other international court. Accordingly, in the event that a non-frivolous 
allegation were made that such a crime had been committed by an American soldier 
or within the jurisdiction of the United States, we would expect that the appropriate 
United States authorities would investigate such an incident as a matter of course. 
The question of what the Administration might do in the case of a frivolous claim, 
if the Court came into existence and if the Court were to give credence to such a 
claim, is too remote and speculative at this time. As a matter of general principle, 
we would expect any United States Administration to take such actions as it 
thought best in order to protect the interests of the United States and its citizens. 

Question. In a situation in which the Court asserted jurisdiction over an American 
citizen, would the Administration plan to appear before the Court to contest juris- 
diction or would it simply refuse to recognize the Court’s asserted jurisdiction? 

Answer. For similar reasons, this is too remote and speculative a question at this 
stage. The same basic principles noted in response to the prior two questions would 
appear relevant here as well. 

Constitutional Concerns with the Trial of Americans 

Question. If the Court were to assert jurisdiction over an American soldier for ac- 
tions taken on American soil, how could the trial of that individual be reconciled 
with the requirement of Article III, section 2 of the Constitution that “[t]he trial of 
all Crimes, except in Cases of Impeachment, shall be by jury; and sucb trial shall 
be held in the State where the said Crimes shall have been committed”? 

Answer. For reasons noted above, this specific scenario seems particularly un- 
likely. Given the jurisdictional provisions of the Statute, there would seem to be 
greater opportunities for the Court to seek to assert jurisdiction in relation to ac- 
tions occurring outside the territory of a non-party State than in relation to actions 
occurring within its territory. In general, however, we note that in very rare in- 
stances persons within the United States have been extradited to foreign countries 
in connection with crimes occurring abroad, where the particular actions of the indi- 
viduals in question were performed within the United States. For example, in Aus- 
tin v. Healey, 5 F.3d 598 (2d Cir. 1993), a U.S. citizen was extradited to the United 
Kingdom for conspiring from New York to commit a murder in the UK. For its part, 
in the case of transnational crimes such as drug trafficking, the United States has 
regularly sought the extradition of persons from various countries for actions which 
may have largely been performed in those countries, for example in leading and di- 
recting major drug cartels. 

Question. In such a trial, how could the other constitutional rights of criminal de- 
fendants be guaranteed? 

Answer. As noted in response to the previous question, we do not believe that U.S. 
Constitutional rights necessarily apply to trials by foreign authorities outside the 
United States. This is well settled in extradition practice. In general, however, we 
note that the United States, along with other countries, worked vigorously to see 
that the ICC Statute incorporated adequate due process protections for defendants. 
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This is not an aspect of the treaty that we consider to be seriously deficient or 
flawed. 

Question. What about a situation in which the Court asserts jurisdiction over an 
American soldier for actions taken abroad? Should such a soldier have the same pro- 
tections that would be guaranteed to him by the Constitution if his actions were 
taken on United States soil? Should he enjoy the same protections applicable to him 
in a court martial proceeding? 

Answer. The Administration believes strongly that U.S. soldiers should be tried 
by U.S. authorities and not by the Court. The Court is supposed to assert jurisdic- 
tion only in the event of a fundamental break-down in national institutions, such 
that the national authorities do not investigate and prosecute the commission of 
these crimes. Since the United States does and will continue to investigate and, 
where there are grounds to do so, prosecute such crimes, intervention by such a 
Court would not be warranted. 

Enforced Pregnancy Issues 

Question. As you know, the language in the treaty concerning enforced pregnancy 
was of great concern to many individuals. At the beginning of the process in Rome, 
this term was undefined, which led to the concern that it might be used to try to 
attack national policies concerning pregnancy and abortion. Fortunately, the nego- 
tiations in Rome produced a narrow definition of this term so that it expressly does 
not apply to national policies on pregnancy. What role did the United State play 
in the negotiations over this term? Did the United States take a formal position in 
favor of any particular definition of that term? 

Answer. The United States was consistently supportive of finding a definitional 
solution that could be adopted with the agreement of all concerned, as was ulti- 
mately the case. The United States was of the view that the definition of crimes 
within the Statute should in all cases be clear, precise, and strictly limited to acts 
which were recognized as criminal under customary international law. Questions of 
individual rights or social policies, whatever their merits or demerits, were wholly 
outside the proper scope of the Statute. The United States could have envisioned 
a definition within the main text of the Statute that was somewhat simpler than 
that ultimately adopted, which focused on the unlawful detention of a woman forc- 
ibly made pregnant. At the same time, however, the U.S. view was that this defini- 
tion and all others should be further elaborated in an Annex specif3dng the “Ele- 
ments of Crimes” which could in general help to ensure that all crimes within the 
jurisdiction of the Court were understood to be limited to well-established crimes. 
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Prepared Statements of Hearing Witnesses 

Prepared Statement of John R. Bolton 

I. Introduction and Summary 

Mr. Chairman and members of the Subcommittee, I want to thank you for the 
opportunity to testify before you today on the somewhat-misnamed “International 
Criminal Court” (the “ICC,” or “the Court”). In fact, what delegates to the recently 
concluded conference in Rome have done is created not only a Court, but also a pow- 
erful and unaccountable piece of an “executive” branch: the Prosecutor. 

Unfortunately, international support for an ICC of some kind is based largely on 
emotional (and sometimes irrational) appeals to an abstract ideal of an international 
judicial system, unsupported by any meaningful evidence, and, frequently running 
contrary to sound principles of international crisis resolution. Moreover, for some, 
faith in the ICC is motivated largely by a publicly-muted or unstated agenda of cre- 
ating evermore-comprehensive international organizations to bind nation states in 
general, and one nation state in particular. Regrettably, the Administration’s own 
naive support for the concept of an ICC has now left the United States in a far 
weaker position internationally than if we had simply declared our principled oppo- 
sition to the very concept in the first place. 

The basic logic of the Statute of Rome’s proponents is that if you abhor genocide, 
war crimes, and crimes against humanity, you should support the ICC. This logic 
is flatly wrong, for three compelling reasons: 

First, all available historical evidence demonstrates that the Court and the Pros- 
ecutor will not achieve their central goal — the deterrence of heinous crimes — be- 
cause they do not (and should not) have sufficient authority in the real world. Be- 
neath the optimistic rhetoric of ICC’s proponents, there is not a shred of evidence 
to support the deterrence theories of the Court’s advocates. Moreover, their at- 
tempted analogy to the deterrence of domestic law-enforcement systems is naive, 
unfounded and disingenuous. 

Second, the roles envisioned for the Court and the Prosecutor fatally confuse the 
appropriate roles of law and politico-military power in international affairs, to the 
detriment of the ICC’s own goals, and to the national interests of the United States 
should the ICC, contrary to every likelihood, actually prove effective. There are, in 
any event, important and very viable alternatives to an ICC in international prob- 
lem solving that should not be abandoned. 

Third, the larger objectives of many ICC supporters run contrary to American in- 
terests in accountable, constitution-based government, and should be regarded as in- 
compatible with the fundamental attributes of our political system, our foreign pol- 
icy interests, and, over the long term, our national independence. 

Our main concern here, from the American perspective, is not that the Prosecutor 
will target for indictment the isolated U.S. soldier who violates our own laws and 
values, and his or her military training and doctrine, by allegedly committing a war 
crime. Our main concern should be for the President, the Cabinet officers who com- 
prise the National Security Council, and other senior civilian and military leaders 
responsible for our defense and foreign policy. They are the real potential targets 
of the politically unaccountable Prosecutor created in Rome. 

The millenarian rhetoric of the ICC’s supporters will not withstand scrutiny, and 
the United States should be quite content that it will not be a State Party to the 
Rome Statute of the International Criminal Court. The ICC is a fundamentally bad 
idea, which cannot he improved by technical fixes as the years go by. Indeed, if the 
range of proposals suggested in Rome, but not included in the final Statute, is any 
indication, the Statute will only get worse, not better. 

In this testimony, I will expand on the reasons why the ICC is a flawed, naive 
and potentially dangerous institution, and also recommend a policy approach for the 
United States for the years ahead, on the assumption that the ICC now actually 
gets off the ground. That policy should essentially be to isolate and ignore the Court 
and its Prosecutor by not providing any U.S. support — political or financial — for the 
exercise of their treaty authority. The United States should seek to preserve the rel- 
ative role of the UN Security Council in the system of international organizations, 
and now permit the Court and the Prosecutor to erode its position. Moreover, the 
U.S. can and should seek approaches and mechanisms outside of and alternative to 
the ICC to advance American interests in dispute resolutions around the world. 
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II. The “Nuremberg Analogy” Misreads and Misapplies History 

A substantial part of the emotional appeal of an ICC is the mistaken notion that 
it traces its intellectual lineage directly hack to the Nuremberg (and Tokyo) war 
crimes trials after World War II. ^ ICC supporters argue that its trials of alleged 
war criminals will perform the same functions as the Nuremberg tribunals, and are 
therefore justified. 

However, by examining, even briefly, what actually happened at Nuremberg, not 
only are these contentions easily shown to be wrong, but also we can learn impor- 
tant lessons why the ICC as presently conceived can never perform effectively in 
the real world. The successes achieved by Nuremberg must be understood in its con- 
text, which understanding will in turn show why the ICC is almost certain to fail. 

First, the Nuremberg trials were conducted in the aftermath of a war that re- 
sulted in the complete military and political victory of the winners, and the uncondi- 
tional surrender of the losers. Unlike our more recent experiences, there was no am- 
biguity in the result of World War II. In politico-military terms, the enemy forces 
had been routed or destroyed in battle after battle, on land, at sea and in the air, 
and there was absolutely no question — in their minds or in ours — about the extent 
of their military defeat. Their existing governmental systems had been shattered es- 
sentially beyond repair, and their prior political leaderships were disgraced. The 
economic systems of the enemy states had been shattered, and they faced an ex- 
tended military occupation by forces from the victorious powers. 

Moreover, in legal terms, preparations for war crimes trials enjoyed certain enor- 
mously important advantages. Essentially all of the prospective defendants were in 
the custody of the victorious powers (other, of course, than those who had died in 
the closing days of the War). There was no question of trials in absentia. Addition- 
ally, because of the visible and massive presence of Allied forces, victims of the 
crimes and other potential witnesses were free from intimidation and the fear of ret- 
ribution for their testimony, or from the possibility of conspiracies to suborn perjury 
or otherwise frustrate the tribunals’ efforts. Finally, large quantities of physical and 
documentary evidence (whether helpful to the prosecution or the defense) were in 
the possession of the victors, or were easily obtainable. Accordingly, there was little 
or no risk of destruction or tampering of such evidence while investigative and pre- 
trial efforts were underway. 

Second, and more broadly, the principal managers of Nuremberg, the British and 
the Americans, almost completely shared political and juridical norms, both in the 
immediate aftermath of the War, and in their long-term vision for the futures of 
the defeated enemy states. Because of their shared legal traditions, the Allies were 
quickly able to agree on the appropriate legal standards and procedures to be ap- 
plied. The tribunals’ jurisdictional mandates themselves were selective and limited, 
and the prosecutorial and judicial authorities had the highest integrity and profes- 
sional abilities. All of the prosecutions and the adjudications were controlled exclu- 
sively by officials of the victorious military coalitions. 

Most significantly, the trials were not narrowly conceived to be exercises in “set- 
tling scores.” The Allies had an agreed-upon vision of what the post-Occupation gov- 
ernments of the defeated states would be, and the war-crimes trials were a key ele- 
ment of the necessary transformation to a new society. This transformation was im- 
plemented through numerous channels — not just the war crimes trials — including 
everything from the complete rewriting of the constitutions of the defeated nations 
to programs of “denazification” at all levels of society. The victorious Allies desired, 
and these factors (particularly the extended military occupation) encouraged the en- 
dorsement by the vanquished of the legitimacy of the Nuremberg process and its 
results. Indeed, in Germany, once restored to full sovereignty, national institutions 
continued to prosecute alleged war criminals. Thus, the Allies were successful in 
their efforts to internalize among the defeated populations the recognition and ac- 
quiescence of their prior governments’ and leaders’ culpability, and thereby pre- 
vented the fostering of a post-Versailles “sellout” mythology. 

Simply restating this history, even in summary fashion, demonstrates the unique 
confluence of circumstances that permitted the successful prosecution of war crimes 
at Nuremberg to contribute to the political and social transformations of the soci- 
eties of the defeated states, and to their reconciliation with their former adversaries. 
While no one of the factors mentioned could confidently be said to be completely suf- 
ficient for future successful war crimes prosecutions, we can predict with some de- 
gree of confidence that several of them might be necessary. Perhaps most important 


1 These courts were known formally as the “International Military Tribunal” (“IMT”) at Nur- 
emberg and the “International Military Tribunal for the Far East” (“IMTFE”). 
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was the unambiguous military relationship between winners and losers, post-World 
War II, and the high degree of shared values among the key winners. 

III. The Deterrence Argument Has No Empirical Foundation 

Careful analysis of the Nuremberg experience (rather than simply its rhetorical 
deployment for emotional purposes) is usually precluded by the assertion of ICC pro- 
ponents that Nuremberg was an inadequate post-facto response. They argue instead 
for the deterrent value of having an on-the-shelf Court and Prosecutor, contending 
that the absence of a permanent ICC is the real problem. So central is the deter- 
rence argument to ICC advocates that it has become a near-religious article of faith 
among them. 

It is incredibly striking, therefore, that faith is about all they have to support 
their argument. Rarely, if ever, has so sweeping a proposal for restructuring inter- 
national life had so little empirical evidence to support it. Instead, the assertion that 
deterrence will follow inevitably from the risen Court is simply made without a 
shred of supporting evidence. Merely as one example, Mr. William Pace told the 
Rome Conference that: “[i]f we succeed it means the establishment of a court which 
will prevent the slaughter, rape murder of millions of people during the next cen- 
tury.” 2 Mr. Benjamin B. Ferencz was closer to being accurate when he said “[t]he 
cerfainty of punishment can be a powerful deterrent.” ^ But his assertion about the 
ICC comes no closer to making punishment a certainty than any other wishful 
thinking. 

In many respects, the ICC’s advocates fundamentally confuse the appropriate 
roles of political (and often economic) power, diplomatic efforts, military force and 
legal procedures. No one seriously disputes that the barbarous actions and heinous 
crimes about which ICC supporters correctly complain are acceptable to civilized 
peoples. The real issue is how and when to deal with these acts, and this is not 
simply an exercise in taxonomy, characterizing this as a legal problem, and that as 
political problem, and the other as a military problem. The iCC’s advocates make 
a fundamental error in trying to transform matters of power and force into matters 
of law. 4 Misunderstanding the appropriate roles of force, diplomacy and power in 
the world is not just bad analysis, but bad and potentially dangerous policy for the 
United States. 

Recent history is unfortunately filled with cases where even strong military force 
or the threat of force has failed to deter aggression or the commission of gross 
abuses of human rights. Why we should believe that bewigged judges in the Hague 
will prevent what cold steel has failed to prevent remains entirely unexplained. 

There are, of course, cases where ICC proponents argue that the “world commu- 
nity” has failed to pay adequate attention, or failed to intervene in a sufficiently 
timely fashion to prevent genocide or other crimes against humanity. The new Court 
and Prosecutor, it is said, will now guarantee against similar failures in the future. 
But this is surely fanciful. Deterrence ultimately depends on perceived effectiveness, 
and, as discussed more fully below, the ICC is most unlikely to be that. In those 
cases where, in particular, the West was unwilling to intervene militarily before, as 
in Rwanda, to prevent the possibility of crimes against humanity as they are hap- 
pening, why will a potential perpetrator feel deterred by the mere possibility of dis- 
tant legal action? 

Moreover, even if administratively competent by its own standards, the ICC’s au- 
thority is likely to be far too attenuated to make the slightest bit of difference either 
to the potential perpetrators of crimes against humanity or to the outside world. For 
example, the knowledge of the “world community” will certainly be far more com- 
plete and up-to-the-minute than the ICC, and its political decision to intervene will 
have to crystallize far more quickly than the Prosecutor can prosecute. Thus, absent 
other factors tending to support international intervention, the ICC is not going to 
alter that balance, as all will plainly see in short order after the Court and Prosecu- 
tor begin operations. 


2 Statement of William Pace to the Rome Conference, June 15, 1998. (This statement, like oth- 
ers quoted in this testimony, can be found at http://www.un.org/icc.) 

3 Statement of Benjamin B. Ferencz of the Pace Peace Center, June 16, 1998. Mr. Ferencz 
also told the Rome Conference that “[olutmoded traditions of State sovereignty must not derail 
the forward movement.” 

4 Mr. Pace’s statement, once again, provides an excellent example of the near-theological fer- 
vor of this conviction. He asked the Rome Conference: “Will we replace the centuries-old rule 
of impunity with the rule of just law? . . . Will the ICC be the formal war-related victim of the 
Twentieth Century, or a major advance in replacing the rule of force with the rule of law in 
the Twenty-first Century?” 
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Even viewed in the light most favorable to the ICC’s advocates, this debate is 
solely about predictions. Without more, predictions alone (and blind faith is really 
a better description of what ICC advocates are pursuing) are insufficient to support 
radical changes in the international order. 

Needless to say, of course, I do not view the argument in this light. I believe that 
the empirical evidence that does exist in the military sphere argues strongly that 
a weak and distant legal body will have no deterrent effect on the hard men like 
Saddam Hussein or Pol Pot most likely to commit crimes against humanity. Holding 
out the prospect of ICC deterrence to those who truly are already weak and vulner- 
able is nothing but a cruel joke. 

IV. Post-Conflict Justice and Reconciliation May — Or May Not — Be 

Consistent 

There Are Alternatives To The ICC 

It is by no means clear that the international search for “justice” is ever3rwhere 
and always consistent with the attainable political resolution of serious political and 
military disputes, whether between or within states. It may be, or it may not be. 
Indeed, human conflict over time teaches that, unfortunately for moralists and legal 
theoreticians, there is more likely than not to be a series of tradeoffs among incon- 
sistent objectives that mere mortal policy makers will have to undertake. This is 
a painful and unpleasant realization to face, confronting us as it does with the irri- 
tating facts of human complexity, contradictions, and imperfections. Some elect to 
ignore these troubling intrusions of reality, but those judging the merits of the ICC 
do not have (or should not follow) that option. 

As described above, Nuremberg seems to have accommodated acceptably both the 
search for justice and the transformation and reconciliation of the defeated enemy 
states with the victors. Others may as well, but, as demonstrated above in the ex- 
amples of Bosnia and Rwanda, others may not. Thus, what experience we have ac- 
cumulated argues in favor of a case-by-case approach rather than the artificially im- 
posed uniformity of the ICC. 

One ongoing experiment that is worth following closely is South Africa’s Truth 
and Reconciliation Commission. In the aftermath of the evil, destructive, and fre- 
quently deadly, system of apartheid, the new government faced the difficult tasks 
of shifting political power from a white minority to a black majority, establishing 
and legitimizing truly democratic governmental institutions, and dealing with ear- 
lier crimes and wrongs. One option certainly would have been widespread prosecu- 
tions against those who perpetrated widespread human rights abuses under the 
guise of enforcing apartheid. The new government felt that while so doing might 
have produced feelings of vindicated (if long-denied) justice among some segments 
of the population, it might have produced also corresponding feelings of persecution 
and unfairness among those targeted for prosecutions. 

Instead, the new government decided to follow a different model, establishing the 
Truth and Reconciliation Commission as a way of dealing with the unlawful acts 
of the prior government. Under the Commission’s charter those who may have com- 
mitted human rights abuses, both from the apartheid government and the anti- 
apartheid movement, have the opportunity to come before the Commission and con- 
fess their past misdeeds. Assuming they confess truthfully and fully, the Commis- 
sion can in effect pardon them from prosecution. ® This approach is intended to 
make public more of the truth of the apartheid regime in the most credible fashion, 
to elicit thereby admissions of guilt, and then to permit society to move ahead with- 
out the continued opening of old wounds that trials, appeals and endless recrimina- 
tions might bring. 

I do not argue that the South African approach should be followed everywhere, 
or even necessarily that it is the correct solution for South Africa. Indeed, since the 
process is ongoing, it would only be prudent not to draw overlarge conclusions from 
the existing body of work of the Truth and Reconciliation Commission. But it is cer- 
tainly not too early to conclude that the approach now being followed by South Afri- 
ca is radically different from that contemplated by the proposed ICC, which seeks 
vindication, punishment, and retribution as its goals, as is the case for most crimi- 
nal law-enforcement institutions. 

It may well be that, under some circumstances, neither exact retribution nor the 
whole truth is the desired outcome of the parties to a dispute. In many former Com- 
munist countries, for example, citizens are today wrestling with the question of how 


®This condition is obviously both important and controversial, and deserves more extended 
discussion than is possible within the scope of this testimony. 
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to handle the involvement of its citizens in secret police activities of the prior re- 
gimes. So extensive was the informing, spying and compromising in some societies 
that a tacit decision has been made that the complete opening of secret police and 
Communist Party files once promised will either not be made or will be made with 
exquisite slowness over a long period of time. In effect, these societies have chosen 
a kind of “amnesia,” at least for some time into the future, because it is simply too 
difficult for them to sort out relative degrees of past wrongs, and because of their 
desire simply to move ahead into whatever the future holds. 

One need not agree with these decisions to have at least some respect for the com- 
plexity of the moral and political problems they must face. Only those most com- 
pletely certain of their own moral standing, or most confident in their ability to 
judge the conduct of others in difficult circumstances, however, can reject the amne- 
sia alternative out of hand. Once again, our experience should counsel for a prudent 
approach that does not invariably insist on international adjudication to an alter- 
native that the parties to a dispute might themselves ultimately agree upon. Indeed, 
with an ICC “on the shelf,” one can predict that one or more disputants might well 
try to invoke the ICC’s jurisdiction at an opportune moment, and thus — ironically — 
make more complicated the ultimate settlement of a dispute. 

A further alternative, of course, is for the parties to a dispute themselves to try 
their own alleged war criminals. The ICC’s proponents usually only ignore or over- 
look this possibility, either because it is inconvenient to their objectives, or because 
it utilizes national judicial systems and agreements among (or within) nation states 
to implement effectively. Here, one important contemporary example is Cambodia. 
Although the Khmer Rouge genocide is frequently offered as an example of why the 
ICC is needed, its proponents never address the question of why the Cambodians 
and Cambodian judicial institutions should not try and adjudicate allegations of war 
crimes by Cambodians against each other. (The implications of this option in the 
context of Bosnia are discussed below.) 

Cambodia is again split by intense political disputes so divisive that the UN Gen- 
eral Assembly decided last September to leave the Cambodia seat vacant rather 
than decide between the competing factions. As before, these factions seek to inter- 
nationalize their dispute, each obviously hoping that external political intervention 
will tip the domestic political scales in its favor. The earlier international effort in 
Cambodia fell apart when it lost touch with actually trying to bring the Cambodian 
factions into genuine agreement, instead of solely agreeing to the words on a piece 
of diplomatic paper. By so doing, among other things, they inevitably prolonged the 
disputes among Cambodians. 

Contributing to that prolongation is that idea that an international war crimes 
tribunal is needed. Instead, Cambodians should consider judging their own crimi- 
nals themselves. There is a strong argument that to obtain the full cathartic benefit 
of war crimes trials, a nation must be willing to take on the responsibility ofludging 
its own (as Germany, and some others, did to an extent after Nuremberg). To create 
an international tribunal for the task implies immaturity on the part of Cambodians 
and paternalism on the part of the international community. Repeated interventions 
by global powers are no substitute for the Cambodians coming to terms with them- 
selves, as some of their leaders have clearly recognized. Indeed, the Far Eastern 
Economic Review recently editorialized that “It would appear that continued foreign 
paternalism only delays Cambodians over their own affairs. Pol Pot’s death teaches 
us that the weakest imperialism is also the most dangerous.”® 

It may well be that nations, entirely on their own, will not have the entire where- 
withal to mount successful war crimes prosecutions, and that international assist- 
ance and support for national law-enforcement efforts will be necessary. In such 
cases, the best source for such assistance, at least in the first instance, is almost 
surely regional organizations rather than the United Nations or another global 
body. (Indeed, in the example of Cambodia, the ASEAN countries are perfectly suit- 
ed for exactly this role.) The central point, under any analysis, however, is certainly 
that a permanent ICC may actually hinder or prevent the comprehensive resolution 
of internal or international problems, thus proving yet again the importance of uti- 
lizing the readily available alternatives. 

V. Recent Crises Demonstrate That Case-By-Case Treatment Is The Proper 
Approach To Alleged International Crimes 

Proponents of the Court and Prosecutor assert that the recent histories with the 
two ad hoc war crimes tribunals established by the Security Council, for Bosnia and 


®“Pol Pot: Death be not proud,” Far Eastern Economic Review, April 30, 1998, page 78, col- 
umn 2. 
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Rwanda, demonstrate why a permanent ICC is necessary. They further assert that 
circumstances where ad hoc tribunals were not created, such as Cambodia, also sup- 
port creating an ICC. The actual evidence turns out to prove precisely the contrary 
point, namely that our current knowledge demonstrates why it is wildly premature 
to extrapolate from the limited, and highly unsatisfactory experience with ad hoc 
tribunals to a standing Court and Prosecutor. 

In Bosnia, the ad hoc war crimes court was established long before the Dayton 
Agreement. In fact, it serves thereby as example of how a decision to detach war 
crimes from the underlying political reality advances neither the goal of a political 
resolution to the its particular crisis nor the goal of punishment for war criminals. 
Even today, functioning in the context of Dayton, the tribunal is not, and probably 
cannot achieve its declared objectives. Moreover, if it could, it is by no means clear 
that such a “success” would complement or advance the political goals of a free, co- 
herent and independent Bosnia, not to mention reconciliation among the Bosnian 
factions. 

Unlike Nuremberg, in Bosnia, there are no clear winners and no clear losers. In- 
deed, in many respects the war in Bosnia is no more over than it is in other parts 
of the former Yugoslavia, such as Kosovo. Thus, the future status of the warring 
parties, their respective politico-military postures, and their levels of political sup- 
port are afar from clear. Their prior leaderships, or persons closely associated with 
them, are still in power, and likely to remain so for the foreseeable future. Within 
Bosnia itself, there is every reason to believe that ethnic separation and de facto 
partition is a result more likely than national reconciliation, given the long histories 
among the factions. Moreover, there is quite clearly no consensus among then inter- 
vening powers, with the Russian Federation taking a very different, and far more 
protective view of Serbian interests than that taken by any Western European 
power or the United States. 

Significantly, there is no agreement, either among the Bosnian factions nor among 
the external intervening powers about how the war crimes tribunals fit into the 
overall political disagreement and its potential resolution. Indeed, Bosnia is vir- 
tually a case study of how the insistence on making legal process a higher priority 
than the basic political resolution can adversely affect both the legal and political 
sides of the equation. Merely as one example, it is far from clear that war crimes 
trials will result in the expiation of war-time hostilities. Press reporting over the 
years since the Yugoslav tribunal was created seems to show almost without con- 
tradiction that Serbs regard the tribunal as hopelessly biased against them, thus 
helping to reaffirm the long-standing Serbian view that they are not understood or 
appreciated by Western Europe. Croats are outraged that some of their fellows have 
been indicted at all, because of the implicit equating of them as war criminals along 
with the Serbs, and the Bosnian Moslems see the whole process as inadequately vin- 
dicating their claims of oppression at the hands of both Serbs and Croats. 

In short, and very much unlike Nuremberg, much of the Yugoslav war crimes 
process seem to be about score settling rather than a more disinterested search for 
justice that will contribute to political reconciliation. There may well be legitimate 
disagreement with the perspective that score settling is in fact what is happening 
in Yugoslavia, but this is a case where it only takes one to tango. If one side — most 
likely the Serbs — believe that they are being unfairly treated, and hold this view 
strongly, then the “search for justice” will have harmed the cause of Bosnian na- 
tional reconciliation. All outside observes might disagree with this assessment, but 
the outside observers do not live in Bosnia. While the Yugoslav war-crimes process 
is still obviously incomplete, its progress to date is not encouraging. 

This assessment, moreover, does not even address the tribunal’s continuing inabil- 
ity to bring prominent defendants into custody, to obtain and compel testimony from 
material witnesses, to prevent the destruction and tampering of documentary and 
physical evidence, or even to reach what is quite likely multiple ongoing conspir- 
acies to obstruct justice. Moreover, this failure is continuing contemporaneously 
with the presence of thousands of heavily-armed foreign forces, including those of 
the United States, on Bosnian territory. Governments of the troop-contributing 
countries, for various reasons, have, to date at least, not been willing to undertake 
the likely-necessary sustained military operations that would be necessary to pro- 
vide support for the Yugoslav tribunal that might make it at least somewhat more 
effective. 

One may certainly complain about this lack of resolve, as many proponents of the 
ICC do, including those within the Clinton Administration. But those more skeptical 


After the Dayton Agreement, it was not until June 10, 1997, that the first IFOR military 
action to apprehend indicted war criminals took place. See Richard Holbrooke, To End a War, 
Random House (1998), at p. 190. 
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of the ICC are also entitled to ask: “If not in Bosnia, where?” If the political will, 
say, to risk the lives of troops to apprehend alleged war criminals in Bosnia does 
not exist, where will it suddenly spring to life on behalf of the nascent ICC? These 
are questions it would be particularly important to address to those European and 
other governments in Rome’s group of so-called “like minded nations” that pushed 
so ardently for the creation of the ICC. 

Moreover, the option of the Bosnians themselves trying their own war criminals 
of whatever stripe, mentioned as a possibility above, is not even seriously discussed. 
One reason, of course, is that, at the time of Dayton, the ongoing Hague tribunal 
was already a fact of life that some parties did not want to have modified. More 
troubling, and less welcome for public discussion, is the fact that Dayton did not 
really accomplish mush more than a defacto partition of Bosnia. Bluntly stated, if 
Bosnian Serbs, Croats and Moslems had really reached a true meeting of the minds 
at Dayton, they would have agreed on how to resolve the question of war crimes 
allegations. That they did not is a straightforward admission that Dayton simply 
papered over, and almost certainly only temporarily, the underlying causes of past 
and future conflicts. Thus, the Hague tribunal has not only not contributed to a 
comprehensive solution in Bosnia, but may well be a factor inhibiting such a result. 
An ICC with jurisdiction over former Yugoslavia would only inhibit it further. 

The experience of the Rwanda war crimes tribunal is even more discouraging. 
There, widespread corruption and mismanagement in that tribunal’s affairs have 
led many simply to hope that it expires quietly before doing more damage. At least 
as equally troubling, however, is the clear impression many have that score settling 
among Hutus and Tutsis is the principle focus of the Rwanda tribunal. In fact, one 
estimate of potential defendants in war crimes prosecutions was once put at 60,000, 
which leads one to ask whether the tribunal is not simply war by other means, at 
least in the view of some. 

In addition to the cases of Bosnia and Rwanda where war crimes tribunals are 
not only troubled, but which actually undercut the argument for creating an ICC, 
there is at least one example where the non-existence of a tribunal likewise dem- 
onstrates the risks of a permanent Court and Prosecutor: Iraq. Iraq’s August, 1990 
invasion of Kuwait unquestionably qualifies as an unjustifiable act of aggression, 
and there is little debate, at least in the West, that the Iraqis committed any num- 
ber of acts which would be illegal under the Statue of Rome, as now written. Yet, 
by conscious decision, neither the United States nor any other power, including Ku- 
wait, has seriously sought to create a war crimes tribunal for crimes in the Persian 
Gulf War. 

Iraq thus illustrates the case where valid prudential considerations dictate 
against the automatic launching of war crimes investigations and trial, at least for 
the foreseeable future. The reasons are clear: this is a case to abjure war crimes 
prosecutions because the appropriate circumstances are not yet present. Unlike 
Nuremberg, the victorious coalition in the Persian Gulf never had as its goal the 
unconditional surrender of Saddam Hussein and his removal from power. ® Accord- 
ingly, the coalition did not destroy the existing government of Iraq, its forces never 
occupied Iraqi territory any longer than was necessary to accomplish their military 
mission of ousting Iraq from Kuwait, and they had no plans whatever to transform 
Iraqi society from a dictatorship to a democracy. Thus, war crimes trials from the 
coalition’s military perspective formed no part of its long-range strategy. ® 

It is nonetheless certainly true that Kuwait and its citizens, and many others, suf- 
fered enormous losses because of the Iraqi invasion, and, as the victims still feel 
entitled to vindication and restitution or damages where possible. But war crimes 
prosecutions have been foregone even in their cases, and for good reasons. Most im- 
portantly, for the present at least, the key defendants, from Saddam on down are 
not in custody, nor is potentially dispositive documentary and physical evidence 
which is still in the hands of the Iraqi government and military. Prosecuting the 
alleged war criminals in absentia is therefore the only possibility, and this approach 
raises enormous potential risks. Specifically, in absentia prosecutions could give rise 
to “Versailles syndrome” feelings of injustice and persecution by the West, both 
among the Iraqi population in particular and generally throughout the Arab world. 


^Whether this should have been the goal, of course, is the subject of an ongoing debate, but 
it is not decisively important for present purposes 

^ At one point in the immediate aftermath of the Persian Gulf War, the Bush Administration 
believed that the threat of war-crimes indictment and prosecution would be more likely to spur 
anti-Saddam activity, especially within the Iraqi military, than proceeding with trials in 
absentia. To date, of course, such activity has clearly been insufficient because Saddam remains 
in power. Whether at a point of future confrontation with Iraq a revival of the threat might 
have some impact remains to be seen. 
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Whether this “Versailles” reaction would have been fair and accurate is not, of 
course, particularly helpful, since this is another case where it only takes one to 
tango. 

These concededly brief sketches of three pertinent case studies make it clear, at 
a minimum, that the questions whether, how, and under what circumstances, to ini- 
tiate war crimes prosecutions are far from being susceptible to uniform, one-size- 
fits-all decision-making. Our contemporary experience therefore counsels strongly 
against locking in a permanent Court and Prosecutor in the absence of more compel- 
ling experience and circumstances. 

VI. The Mandate and Structure of the ICC are Likely to be Contrary to 

American Interests 

I believe that the foregoing analysis demonstrates that the most likely outcome 
for the new ICC is that it will be weak and ineffective, and eventually ignored, be- 
cause it is naively conceived and executed. 

There is, of course, another possibility: that the Court and the Prosecutor (either 
as currently established by the Statute of Rome, or as potentially enhanced to take 
account of the preceding point) will be strong and effective. In that case, the United 
States may face a much more serious problem, because then they may very likely 
be dangerous to American interests, if not imminently, certainly in long-range prec- 
edential terms. 

This seeming paradox stems from the nature of the authority sought to be trans- 
ferred to the ICC by the Statute of Rome. This would be a transfer that, at least 
according to some, simultaneously purports to (1) create authority outside of (and 
arguably superior to) the U.S. Constitution; and (2) inhibit the full constitutional 
autonomy of all three branches of the U.S. government, and, indeed, of all states 
party to the Statute. Advocates of the ICC do not often publicly assert that these 
transfers are central to their stated goals, but in fact they must be for the Court 
and Prosecutor to be completely effective. While the Statute of Rome appears indis- 
tinguishable from other international treaties such as those creating NATO and the 
WTO, it is in fact quite different. And it is precisely for these reasons that, strong 
or weak in its actual operations, the ICC has unacceptable consequences for the 
United States. It is, in fact, a stealth approach to eroding constitutionalism. 

A. The Problem of Legitimacy 

First, we must begin with the existing universe of international organizations 
dealing with human rights and legal norms, or at least those within the UN system, 
and assess their efficacy and legitimacy from the American perspective. Their record 
is not encouraging. To the contrary, assessing the record of analogous United Na- 
tions institutions, we find considerable evidence for concern about the operations of 
a new one such as the ICC. Moreover, here, right at the outset of the inquiry, we 
come upon the first anomaly. With virtually no debate in Rome, and with the full 
endorsement of the Clinton Administration, supporters of an ICC have created it by 
treaty as an organization outside of the United Nations system, n 

This result was far from inevitable. The United Nations Charter establishes the 
International Court of Justice (“ICY’) as one of the six principal organs of the UN 
system, but the Charter clearly contemplates the possibility of additional judicial 
bodies. Nonetheless, the ICC’s proponents rejected that option. In response to a 
press inquiry in Rome, UN Secretary General Kofi Annan offered this explanation: 
“I think in a way an attempt to set up an independent international crimi- 
nal court that is not seen as a UN organ is also an attempt to reinforce 
and enhance the independence of the Court. Often when organizations 


10 Article 63.1. of the Statute of Rome provides that “[t]he accused shall be present during 
the trial.” While such a provision prevents in absentia trials, it does not prevent indictments 
from being issued against alleged perpetrators when they are not in custody, and even when 
there is no likelihood that they will or even can be brought into custody in the future. Thus, 
the risk of the ICC fostering a “Versailles syndrome” remains strong. 

11 Article 2 of the Rome Statute provides that “[t]he Court shall be brought into relationship 
with the United Nations through an agreement to be approved by the Assembly of States Par- 
ties to this Statute and thereafter concluded by the President of the Court on its behalf.” This 
very language, of course, demonstrates that the ICC does not presently stand in any relation 
to the UN. From the context of other language in the Statute (such as the provisions concerning 
financing in Part 12), and from numerous comments made by ICC supporters during several 
years of negotiation, it is plain that the “relationship” contemplated is nothing like the relation- 
ship of the ICJ or the specialized agencies or the IAEA to the main UN. 

12 Article 92 provides that the ICJ will be “the principal judicial organ of the United Nations” 
(emphasis added), thus implying the permissibility that lesser judicial entities might be created 
subsequently. 
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(even thought the ICI is quite removed) are attached to the General Assem- 
bly we have heard the accusations that it is either politicized or is likely 
to be politicized. . . . [I]f one wants a court to operate independently and 
have its own rules of procedure without interference from political institu- 
tions and governments, ... I think setting it up as an independent court, 
a stand alone court, . . . should reinforce a sense of independence and lack 
of politicization, and I think it is a plus rather than a negative.” 

Whatever the reasons why the recently concluded Rome conference decided not to 
establish the ICC as a UN body, that conscious choice by the delegations, and by 
the States which become party to the Statute of Rome, will have significant con- 
sequences for the governance of the ICC as well. Most notably for present purposes, 
separating the ICC from the UN should mean unambiguously that the ICC must 
be self-financing through contributions from States party to the Statute, not from 
the UN membership at large. The expenses of the ICJ, by contrast, are borne by 
the United Nations, as the UN Charter and the ICJ Statute expressly provide. 
Accordingly, no one can seriously argue that the United States has any financial re- 
sponsibility whatsoever for the future operations of the Court and Prosecutor, 
whether through mandatory assessments or voluntary contributions. 

More fundamentally, separating the ICC from the ICJ at least tacitly acknowl- 
edges that the ICJ has failed to garner the kind of legitimacy that the iCj’s found- 
ers had hoped for in 1945. In some respects, this is more than ironic, because much 
of what was said about the ICJ in 1945 anticipates what the ICC’s supporters have 
recently said about it. The drafting committee of the San Francisco Conference re- 
sponsible for the ICJ reported that it: 

“. . . ventures to foresee a significant role for the new Court in the inter- 
national relations of the future. The judicial process will have a central 
place in the plans of the United Nations for the settlement of international 
disputes by peaceful means. ... It is confidently anticipated that the juris- 
diction of this tribunal will be extended as time goes on, and past experi- 
ence warrants the expectation that its exercise of this jurisdiction will com- 
mend a general support. ... In establishing the International Court of Jus- 
tice, the United Nations hold before a war-stricken world the beacons of 
Justice and Law and offer the possibility of substituting orderly judicial 
processes for the vicissitudes of war and the reign of brutal force.” 

These touching sentiments were not borne out in practice for the ICJ, which has 
been largely ineffective when invoked, and more often ignored in significant inter- 
national disputes. Indeed, the United States withdrew from the mandatory jurisdic- 
tion of the ICJ, and it has lower public legitimacy in the United States than even 
the rest of the UN system. 

Among the several reasons why the ICJ is held in such low repute, and what is 
candidly admitted at least privately in international circles, is the highly politicized 
nature of its decisions. Although iCj judges are supposed to function independently 
of their national government, their election by the UN General Assembly is a highly 
politicized matter, involving horse trading among and within the UN’s regional and 
other political groupings. Once elected, the judges are expected to vote, and typically 
do vote, along highly predictable national lines (except in the most innocuous of 
cases). Thus, the ICJ’s failure to generate widespread international respect and le- 


Quoted from the transcript of the Secretary General’s press conference at the opening of 
the Rome Conference, June 15, 1998 

11 Article 33 of the ICJ Statute provides that: “The expenses of this Court shall he borne by 
the United Nations in such a manner as shall be decided by the General Assembly.” Article 
17(1) of the UN Charter provides in complementary fashion that: “The General Assembly shall 
consider and approve the budget of the Organization.” 

13 The back door to American financing for the ICC, even if the United States never ratifies 
the Statute of Rome, is already written into Article 115. It provides that the United Nations 
shall make available funds “in particular in relation to the expenses incurred due to referrals 
by the Security Council.” If the Yugoslavia and Rwanda Tribunals are consolidated into the ICC, 
right from the outset they will constitute the bulk of the ICC’s work, and therefore the bulk 
of its funding requirements. Accordingly, the United States would not save any money by trans- 
ferring these tribunals away from the jurisdiction of the Security Council. 

Note also Article 115’s use of the phrase “in particular.” These words imply that while UN 
funding for referred cases is automatic, the Statute also contemplates other situations where 
the UN may provide funding. Since the United States is assessed twenty-five percent of the reg- 
ular UN budget, every case in which the UN contributes to the ICC from that budget, the US 
will be paying a major share. 

33 Quoted in Bruno Simma, ed.. The Charter of the United Nations: A Commentary, Oxford 
University Press (1984), at pp. 980-81. 



57 


gitimacy on “civil” matters may well be the most powerful explanation why the 
ICC’s supporters chose to establish their new institutions outside the UN system, 

Another contributing factor in making the ICC independent of the UN was quite 
likely the massive failure to achieve legitimacy of the UN’s principal human rights 
body, the UN Human Rights Commission (“UNHRC” or “the Commission”). Despite 
unrelenting, bipartisan American efforts over the years to make the Commission 
successful, we are routinely treated with the spectacle of a human rights watchdog 
that includes among its membership nations like Cuba, Iraq and Iran. Impotent on 
the full range of issues, from the massacre in Tienanmen Square to ethnic cleansing 
in the former Yugoslavia, the UNHRC is a classic UN operation: considerable talk 
and paper, but, unfortunately, very little of value produced. 

In recent years, where the Commission has been active and productive, it has 
been unaccountably focused on finding fault with the United States. This year, for 
example, three UNHRC rapporteurs will have visited us, to investigate our record 
on “religious persecution,” violence against women, and the death penalty. The UN 
report on America’s use of the death penalty has already been issued, and provides 
clear evidence both of how the UNHRC now operates, and on what we may expect 
analogously from the ICC. Notably, the rapporteur’s actual mandate only covered 
“extrajudicial, summary or arbitrary executions,” but he interpreted this to mean all 
applications of the death penalty in America. 

He effectively admitted his unstated agenda when he said that “information con- 
cerning the extension of the scope and the reintroduction of death penalty statutes 
in several states” partly prompted his visit. Incredibly, he recommends that our gov- 
ernment should “include a human rights component in training programs for mem- 
bers of the judiciary,” and that our police should receive “training on international 
standards on law enforcement and human rights.” Where did these recommenda- 
tions come from? At least in part, they came from the rapporteur’s belief that the 
United Nations had already found the US to be retrograde on the death penalty: 
“The United Nations has gradually shifted from the position of a neutral observer 
... to a position favouring the eventual abolition of the death penalty.” 

Many in America would be surprised to find that the UN had a position on the 
death penalty at all, let alone one so profoundly different from that so emphatically, 
and so democratically, expressed here. But the UN High Commissioner for Human 
Rights would undoubtedly greet this American attitude with scorn, a failure by the 
United States to “recognize the need to rise above narrow definitions of national self 
interest.” 

B. The Elimination of the Security Council Role in ICC Affairs 

Although few Americans would be surprised by the implicit acknowledgement of 
problems with UN legitimacy by ICC supporters, most would be stunned to learn 
of the overwhelming repudiation of the Security Council by delegates to the Rome 
Conference. Almost alone among significant UN governing bodies, the Security 
Council does enjoy a significant level of legitimacy among American policy makers. 
And yet is was precisely the Security Council — ^where the Clinton Administration 
has focussed so much of its efforts over the past six years — where the Administra- 
tion found the greatest resistance to its position. 

In fact, one could analyze what happened in Rome to be — for the Administra- 
tion — the completely unintended consequences of its own basic policies, starting lit- 
erally from the Administration’s first days in office. Security Council Resolution 808, 
which created an international criminal tribunal for Yugoslavia, was adopted on 
February 22, 1993, just slightly over a month after the Inauguration. The Rwanda 
tribunal followed thereafter, created by Security Council Resolution 935 in July, 


Because the Statute of the ICJ “forms an integral part of the [UN] Charter,” under Article 
92, amending the Statute would have triggered the full panoply of requirements for amending 
the Charter itself. Pursuant to Article 108 of the Charter, such a process would require: (1) a 
two-thirds vote of the General Assembly; and (2) having the amendment “ratified in accordance 
with their respective constitutional processes by two thirds of the Members of the United Na- 
tions, including all of the Permanent Members of the Security Council.” 

Thus, under the Charter amendment procedure. Permanent Member, such as the United 
States, could have effectively vetoed any changes. There is no doubt that the desire to avoid 
the U.S. {and possibly other Permanent Member) veto was a powerful, though publicly 
unspoken, incentive for ICC supporters to create an entirely new organization. 

It should, therefore, come as no surprise that the Statute of Rome makes no provision for 
the death penalty for any offense, including genocide. 

Indeed, and most ironically, Mary Robinson, the UN High Commissioner for Human Rights, 
said in her opening remarks to the Rome Conference on June 15: “I would look for the Court 
to include provision for efforts to rehabilitate those it convicts.” High Commissioner Robinson 
does not elaborate on her vision about how to rehabilitate those convicted of genocide, war 
crimes or crimes against humanity. 
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1994. The Administration clearly intended, and stated frequently, that these indi- 
vidual tribunals were not only justifiable on their own merits. They were also in- 
tended as building blocks in the foundation of what became the ICC, and, indeed, 
for an even larger agenda. Over two years ago, David 3. Scheffer wrote: 

“The ultimate weapon of international judicial intervention would be a per- 
manent international criminal court (ICC). . . . 

The ad hoc war crimes tribunals and the proposal for a permanent inter- 
national criminal court are significant steps toward creating the capacity 
for international judicial intervention. In the civilized world’s box of foreign 
policy tools, this will be a shiny new hammer to swing in the years ahead.” 
(emphasis added) 

By overwhelmingly repudiating the Administration’s position, which had itself 
been modified and weakened during the negotiations, the Rome Conference has sub- 
stantially minimized, if not effectively eliminated, the Security Council from any 
role in its affairs. Since the Council is charged by Article 24 of the UN Charter 
with “primary responsibility for the maintenance of international peace and secu- 
rity,” it is more than passing strange that the Council and the ICC are now to oper- 
ate virtually independent of one another. Strange, that is, only if one is unfamiliar 
with the agenda of many governments and Non-Governmental Organizations 
(“NGOs”) supporting the ICC, whose agenda has for years included a downgrading 
of the Security Council, and especially the weakening of the importance of the veto 
power of the Council’s five Permanent Members. 

This implicit weakening of the Security Council is a fundamental new problem 
now created by the ICC, and an important reason why the ICC should be rejected. 
The Council now risks both having the ICC interfering in its ongoing work, and the 
confusion, discussed above, between the appropriate roles of law, politics and power 
in settling international disputes. 

C. The ICC’s Own Problems of Legitimacy 

But it is not just the ICC’s detrimental impact on the Security Council, or its trou- 
bling intellectual antecedents in the ICJ and the UNHRC that should concern us, 
important though they may be. The Court and the Prosecutor themselves have prob- 
lems of legitimacy, which not only will not remedy the problems of the existing UN 
institutions, but which will simply reduce further their already diminished standing. 
The Clinton Administration has never seriously addressed these issues because it 
has been such a vociferous advocate of “a” Court that it likely does not take these 
issues seriously. I believe that there is substantial opinion to the contrary outside 
of the Administration, and that should warrant extensive debate in Congress now 
about how to treat the ICC when it actually comes into existence within the next 
few years. 

The ICC’s principal difficulty is that its components do not fit into a coherent 
“constitutional” structure that clearly delineates how laws are made, adjudicated 
and enforced, subject to popular accountability and structured to protect liberty. In- 
stead, the Court and the Prosecutor are simply “out there” in the international sys- 
tem, ready to start functioning when the Statute of Rome comes into effect. Consist- 
ent with American standards of constitutional order, this approach is unacceptable. 


David J. Scheffer, “International Judicial Intervention,” Foreign Policy (Spring, 1996) 34, at 
48-51. 

20 The limited renaming role for the Security Council in the ICC is found in Article 16 of the 
Statute ofRome, which provides that: 

“No investigation or prosecution may be commenced or proceeded with under this Statute for 
a period of 12 months after the Security Council, in a resolution adopted under Chapter VII 
of the Charter of the United Nations, has requested the Court to that effect; that request may 
be renewed by the Council under the same conditions.” 

This provision, of course, totally reverses the appropriate functioning of the Security Council. 
It seriously undercuts the role of the five Permanent Members of the Council, and radically di- 
lutes their veto power. This was precisely the objective of the ICC’s proponents. 

Under Article 16 of the Statute, the Prosecutor is free to investigate, indict and try before 
the Court completely at will, unless and until the Security Council acts. But in requiring and 
affirmative vote of the Council to stop the Prosecutor and the Court, the Statute slants the bal- 
ance of authority from the Council to the ICC. Moreover, a veto by a Permanent Member of 
such a restraining Council resolution leaves the ICC completely unsupervised. 

For the United States, faced with the possibility of an overzealous or politically motivated 
Prosecutor, the protection afforded by our veto has been eliminated. In effect, the UN Charter 
has been implicitly amended without being approved pursuant to Chapter XVIII of the UN 
Charter. In particular, this drastic erosion of the U.S. position will not be subject to Senate re- 
view. 
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It would also seem entirely irrational unless we understand the true motives of 
many of the ICC’s proponents, as discussed more fully below. 

1. Substantive Problems 

The first key problem of legitimacy for the ICC for Americans is that there is in- 
sufficient clarity or agreement over the substantive jurisdiction of the Court and the 
Prosecutor. This is — most emphatically — not a Court of limited jurisdiction. 

Even for genocide, the oldest codified among the three crimes specified in the 
Statute of Rome, as approved, there is hardly complete clarity in what it means. 
Although vague statutory terms can sometimes be clarified by judicial interpreta- 
tion, even for the crime of genocide as enacted into positive U.S. law, there has been 
virtually no judicial elaboration. Moreover, the Senate could not even accept the 
Statute of Rome’s definition of genocide, unless it was prepared to reverse the posi- 
tion it took just a few years ago in giving approval to the Genocide Convention of 
1948. 

When the Senate approved the Genocide Convention on February 19, 1986, it at- 
tached two reservations, five understandings and one declaration. One reservation, 
for example, requires the specific consent of the United States before any dispute 
involving the U.S. can be submitted to the International Court of Justice. One of 
the understandings limits the definition of “mental harm” in the Convention to “per- 
manent impairment of mental faculties through drugs, torture or similar tech- 
niques.” Another understanding provides that the Convention should not be under- 
stood to function automatically as an extradition treaty. Two other understandings 
are of especial importance here. One was intended to protect American servicemen 
and women, and provides that: 

“. . . acts in the course of armed conflicts committed without the specific in- 
tent [required by the Convention] are not sufficient to constitute genocide 
as defined by this Convention.” 

The other, even more directly pertinent here, provides that: 

“. . . with regard to the reference to an international penal tribunal in article 
VI of the Convention, the United States declares that it reserves the right 
to effect its participation in any such tribunal only by a treaty entered into 
specifically for that purpose with the advice and consent of the Senate.” (em- 
phasis added) 

By contrast. Article 120 of the Statute of Rome provides explicitly and without 
any exceptions that “No reservations may be made to this Statute.” Thus, con- 
fronted with a definition of “genocide” in the Statute of Rome that does not take 
into account the Senate’s existing reservations, understandings and declaration, the 
Senate would not have the adoption of attaching them to any possible ratification 
of the Statute. In effect, to accept the Statute, the Senate would have to reverse 
the position it took as recently as 1986. Moreover, Senators should take careful note 
of the reservation quoted above in the “penal tribunal” that we can now clearly iden- 
tify as the ICC, which requires Senate approval of any “participation” in that body. 

For the other two broadly defined crimes (war crimes and crimes against human- 
ity), the vagueness is even greater, as is the accompanying risk that an activist 
Court and Prosecutor can broaden the Statute’s language in an essentially unchal- 
lengeable fashion. It is precisely the risk to potential defendants that has led our 
Supreme Court to invalidate criminal statutes which fail to give adequate notice of 
exactly what they prohibit under the “void for vagueness” doctrine. Unfortunately 
for the unwary, “void for vagueness” is a peculiarly American invention. 

Much of the media attention to the American negotiating position on the ICC con- 
centrated on the risks perceived by the Pentagon to American peacekeepers sta- 
tioned around the world. As real as those risks may be, however, no one should op- 
erate under the illusion that our basic concern should be only with a handful of 
peacekeepers. 

Our real concern should be for the President and his top advisers. For example, 
consider some of the following provisions of the Statute of Rome. The definition of 
“war crimes” includes, for example: 

“intentionally directing attacks against the civilian population as such or 
against individual civilians not taking direct part in hostilities; [and] 
“intentionally launching an attack in the knowledge that such attack will 
cause incidental loss of life or injury to civilians or damage to civilian ob- 
jects or widespread, long-term and severe damage to the natural environ- 


^^See American Society of International Law, 28 International Legal Materials 754 {Number 
3, May, 1989), at p. 782. 
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ment which would be clearly excessive in relation to the concrete and direct 
overall military advantage anticipated; . . 

A fair reading of these provisions leaves one unable to answer with confidence the 
question whether the United States was guilty of war crimes for its aerial bombing 
campaigns over Germany and Japan in World War II. Indeed, if anything, a 
straightforward reading of the language probably indicates that the Court would 
find the U.S. guilty. A fortiori, these provisions seem to imply that the U.S. would 
have been guilty of a war crime for dropping atomic bombs on Hiroshima and Naga- 
saki. 23 

Even apart from these incredibly important general questions, consider further 
some of the elements of the offenses just quoted. 

• What is to constitute “knowledge” that an attack “will cause incidental loss of 
life or injury to civilians”? Second-guessing long after the fog of battle lifts is 
an arm-chair exercise well suited for academics and theorists, but ill-suited to 
military or political decision makers whose failure to make the right command 
decisions can endanger their own forces. 

• What is to constitute “long-term and severe damage to the natural environ- 
ment,” surely a new crime to most militaries in the world? While we might 
agree that the oil fires set by Iraq as it was being forced out of Kuwait would 
meet this test, what else would? Is sustained bombardment enough? Is the use 
of all nuclear weapons now a war crime? Would the Iraqis have a defense that 
they were justified by exigent military circumstances? 

• What is to constitute the “clearly excessive” damage required by the last phrase 
in subparagraph (b)? What are the standards, and how are they to be agreed 
upon? 

There are similar problems in numerous other provisions as well. Subparagraph (k), 
for example, forbids “destroying or seizing the enemy’s property unless such destruc- 
tion or seizure be imperatively demanded by the necessities of war.” A law professor 
could spend weeks taking his class through hypotheticals trying to figure out what 
that provision might mean. 

Moreover, as we are all very much aware, simply the fact of launching massive 
criminal investigations can have an enormous political impact. Although subsequent 
indictments and later convictions are unquestionably more serious still, a zealous 
independent Prosecutor can have a dramatic impact simply by calling witnesses and 
gathering documents, without ever bringing formal charges. 

Perhaps the most intriguing is the prohibition in subparagraph (p) against “com- 
mitting outrages upon personal dignity, in particular humiliating and degrading 
treatment.” Were the problems with the Statute of Rome not so gravely serious, one 
could imagine this provision as the subject of endless efforts at humor. 

Worse even than the vague and elastic provisions in the Statute is what is in- 
cluded only by general reference. Thus, for example, the definition of crimes against 
humanity, after listing several elements, includes the catch-all phrase “other inhu- 
mane acts of a similar character intentionally causing great suffering, or serious in- 
jury to body or to mental or physical health.” How will this phrase be interpreted, 
and will there be any way to countermand the Court if its interpretation is unac- 
ceptable? Who will advise the President that he is unambiguously safe from the ret- 
roactive imposition of criminal liability if he guesses wrong on an “inhumane acts”? 
Is even the defensive use of a nuclear weapon an “inhumane act”? 

Perhaps worst of all is that we are nowhere near the end of the list of prospective 
“crimes” that can be added to this Statute. Many were suggested at Rome, and com- 
manded support from many participating nations. Most popular among those was 
the crime of “aggression,” which is now declared criminal, but not yet defined by 
the Statute. Although frequently not hard to identify, “aggression” can at times 
be something in the eye of the beholder. Thus, Israel justifiably feared that its pre- 
emptive strike in the Six Day War almost certainly would have be the subject of 
a complaint to the Prosecutor, and quite likely resulted in a case brought against 


32 Statute of Rome, Article 8.2{b)(i) and (iv). 

23 Some governments and NGOs proposed in Rome that the use of nuclear weapons be specifi- 
cally prohibited. While these proposals were not accepted, the existing language in the Statute, 
including other language not quoted herein, can certainly give rise to arguments about the 
“criminal” effects of nuclear weapons to those seeking to outlaw them 

24 Article 5.2 of the Statute provides that the Court “shall exercise jurisdiction over the crime 
of aggression once a provision is adopted in accordance with” the Statute’s amendatory provi- 
sions. This extraordinary procedure apparently did not trouble the delegates at Rome. 
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top Israeli officials as individuals. Israel, therefore, was one of the few governments 
that voted with the United States against the Statute. 

The list goes on and on. Ever-helpful Cuba offered the “crime” of embargoes, and 
others suggested terrorism, drug trafficking and so on. Some crimes against human- 
ity do not appear to have been discussed, but might have been offered had the Con- 
ference gone on longer. What about the legality of a nation’s “one-child-per-family” 
policy? Was that prohibited by the characterization of religious persecution as a 
“crime against humanity, or does it have to be spelled out in terms? Are forced abor- 
tions considered a crime under the genocide prohibition against “imposing measures 
intended to prevent births within [a national] group”? 

One major problem here is the uncertainty about the latitude and flexibility of 
the Court’s interpretative authority once it begins issuing decisions. We should cer- 
tainly, therefore, be concerned by the weeping language of Article 119 of the Stat- 
ute, which provides that “[a]ny dispute concerning the judicial functions of the 
Court shall be settled by the decision of the Court.” This provision is short and to 
the point, and troubling because of exactly what it says. But another, and more fun- 
damental problem stems from the decentralized and unaccountable way in which 
international law, and particularly customary international law, evolves. Thus, dur- 
ing the Conference’s opening statements, Japan’s Permanent UN Representative 
said approvingly that: 

“The war crimes which are considered to have become part of customary 
international law should also be included, while crimes which cannot be 
considered as having been crystallized into part of customary international 
law should be outside the scope of the Court.” 

While this statement is sound as far as it goes, it expresses quite cogently the way 
in which customary international law evolves, or “crystallizes.” It is another of those 
international law phenomena that just happens “out there,” among academics and 
NGO activists. While the historical understanding of customary international law 
was that it evolved from the practices of nation-states over long years of develop- 
ment, today we have theorists who write approvingly of “spontaneous customary 
international law” that develops among the cognoscenti almost overnight. If this is 
where the Court and the Prosecutor begin to move, there is serious danger ahead. 

But even beyond this risk is the larger agenda of many of the ICC supporters, 
of the nearly endless articulation of “international law” that continues ineluctably 
and inexorably to reduce the international discretion and flexibility of nation states, 
and the United States in particular. We should not be misled, in judging the Statute 
of Rome, by examining simply the substantive crimes contained in the final docu- 
ment. We have been put on very clear notice that this list is illustrative only, and 
just the start. We should have no misapprehensions that, when some urge the U.S. 
to sign on to the Statue, that we are talking about a defined and limited substantive 
jurisdiction. The NGOs and others “have only just begun.” 

Some delegates to the Rome Conference fully understood the long-term agenda, 
and urged caution lest the Statute as adopted attempt to carry too much weight too 
early. The representative of the International Law Commission (“ILC”), which start- 
ed work on an ICC statute six years ago, said unambiguously in his opening com- 
ments that: 

“The revised Draft Statute is making a major effort to consolidate expand 
and develop substantive international law, relying only to a very limited ex- 
tent on the droit acquis [the existing lawj.’’^’ 

After making this favorable reference, the ILC representative went on to warn that: 
“I only hope that the praiseworthy efforts to develop the law, and associated 
matters such as remedies for victims, do not turn out to stand in the way 
of the main objective, the very creation of a viable and effective independ- 
ent Court. Let us not be deflected from that goal, and if necessary let us 
think about ways in which new developments in substantive law and even 
new crimes can be brought within the jurisdiction of the Court as time 


25 Israel also objected to a provision (Article 8.2.)(viii)) which makes it a war crime to effect 
“the transfer, directly or indirectly, by the Occupying Power of parts of its own civilian popu- 
lation into the territory it occupies, or the deportation or transfer of all parts of the population 
of the occupied territory within or outside this territory.” 

The inclusion of Article 8.2.(b)(viii) is an excellent example of the politicization of what is 
masquerading as a purely legal and judicial process. It is the kind of effort to gain political ad- 
vantage out of the manipulation of the Statute, the Court and the Prosecutor that we can expect 
to see no end of. 

25 Statement of Hisashi Owada, Head of Delegation of Japan, June 15, 1998. 

22 Statement of Professor James Crawford, International Law Commission, June 15, 1998. 
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passes and the law progresses Let us not make “the best” the enemy of “the 
good.” Let us not make the best — a fully developed international criminal 
code — the enemy of the good — a permanent international criminal court.” 
(emphasis added) 

This statement demonstrates clearly why we should take a “systems analysis” ap- 
proach to the Statute of Rome and the Court and the Prosecutor it creates. We 
should not judge only by what we see before us today, but look forward to what 
might be added to it over a long time horizon. Only if we are willing to travel the 
entire path should we take the first step. Otherwise, we should prevent the con- 
sequences by denying the assumptions, and not endorse the work of the ICC even 
indirectly. 

2. Problems of Sovereignty 

As troubling as are the substantive and jurisdictional problems discussed above, 
they are, if anything, overshadowed by the problems raised by the governance struc- 
tures and mechanisms that the Statute creates in the form of the Court and the 
Prosecutor. Many advocates of the ICC have commented unfavorably that the 
United States has not been able to join many of its democratic allies in signing on 
to the Statute of Rome, and it is important to explain why that is so. 

We are not considering here a relatively passive court such as the ICJ, which can 
adjudicate only with the consent of the parties, or when the Security Council or the 
General Assembly asks it for an advisory opinion. We are considering, in the guise 
of the Prosecutor, a powerful and legitimate element of executive power, the law- 
enforcement power. Law-enforcement is a necessary element of national govern- 
ments. To my knowledge, never before has the United States been asked to seri- 
ously consider placing any law-enforcement power outside of the complete control 
of our national government. 

Very briefly stated, the American concept of separation of powers, imperfect 
though it is, reflects the settled belief that liberty is best protected when, to the 
maximum extent possible, the various authorities legitimately exercised by govern- 
ment are placed in separate branches. So structuring the national government, the 
Framers believed, would prevent the excessive accumulation of power in a limited 
number of hands, thus providing the greatest protection for individual liberty. 

Continental European constitutional structures do not, by and large, reflect a 
similar set of beliefs. They do not so thoroughly separate judicial from executive 
powers, just as their parliamentary systems do not so thoroughly separate executive 
from legislative powers. That, of course, is entirely their prerogative, and substan- 
tially explains why they appear to be comfortable with the ICC’s structure, which 
so closely melds prosecutorial and judicial functions, in the European fashion. They 
may be able to support such an approach, but the United States should not. 

In addition, our Constitution provides that the exercise of executive power will be 
rendered accountable to the general public in two ways. First, the law-enforcement 
power is exercised by a President (or by the President’s agents) who must be elect- 
ed. The President is constitutionally charged with the responsibility to “take Care 
that the Laws be faithfully executed,” and the Supreme Court has characterized 
the Attorney General as “the hand of the President” in fulfilling that constitutional 
function. In short, the authority of the actual law enforcers stems constitutionally 
directly from the only elected executive official. Second, Congress, all of whose mem- 
bers are popularly elected, both through its statute-making authority and through 
the appropriations process can exercise significant influence and oversight. 

In Continental European parliamentary systems, these sorts of political checks 
are either greatly attenuated or even entirely absent. Once again, the Europeans 
may feel comfortable with such system, but we do not and we should not. They obvi- 
ously also feel comfortable extending it to a structure such as the Court and Pros- 
ecutor as created in Rome. The United States, however, should never consciously 
accept such an approach. The Statute’s Prosecutor is accountable to no one. Indeed, 
he or she will answer to no superior executive power, elected or unelected. Nor is 
there any legislature anywhere in sight, elected or unelected, in the Statute of 
Rome. The Prosecutor, and his or her as yet uncreated investigatory, arresting and 
detaining apparatus, is answerable only to the Court, and then only partially. 


The nomenclature is important in this connection. We all make the mistake of lapsing into 
referring to this subject as “the Court.” Americans tend to believe that the judiciary is, as Pro- 
fessor Alexander Bickel once characterized it, “the least dangerous branch,” and references to 
“the Court” have a benign ring to them. I have tried in these prepared remarks to refer to “the 
Court and the Prosecutor” to emphasize linguistically what I believe is the less attractive reality 
created by the Statute of Rome. 

29U.S. Constitution, Article II, Section 3. 
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This structure utterly fails, by long-standing American principles, to provide suffi- 
cient accountability to warrant vesting the Prosecutor with the enormous power of 
law enforcement that the ICC’s supporters have obtained. Political accountability is 
utterly different from “politicization,” which we can all agree should form no part 
of the decisions of either the Prosecutor or the Court. At present, however, the ICC 
has almost no political accountability, and enormous risk of politicization. Ameri- 
cans should find this unacceptable. 

Let me stress again that this analysis has but limited relevance to the notion that 
we fear isolated prosecutions of individual American military personnel around the 
world. It has everything to do with the fear of unchecked, unaccountable power, as 
Americans should clearly understand. Coincidentally, of course, the United States 
has, in the past two decades, had considerable experience with the concept of “inde- 
pendent counsels.” It is an experience that strongly argues against repetition in an 
international treaty. 

3. The Statute of Rome Purported Protections Are Wholly Unsatisfactory 

The ICC’s supporters nonetheless argue that there are protections built into the 
Statue of Rome that should permit the United States to accept it. I now briefly con- 
sider several of these provisions. 

First, the advocates argue that the doctrine of “complementarity” embodied in the 
Statute helps ensure that the Court’s jurisdiction and the Prosecutor’s zeal will not 
grow arbitrary or too large, and that national justice systems are not truly threat- 
ened with displacement. “Complementarity,” like so much else connected with the 
ICC, is simply an assertion, utterly unproven and untested. Since no one has any 
actual experience with the Court, of course, no one can say with complete certainty 
what will happen. This is hardly a sound basis on which to make a major change 
in American foreign policy. 

In fact, “complementarity,” if it has any real substance, argues against creating 
the ICC in the first place. If most national judicial systems are capable of address- 
ing the substantive crimes the Statute proscribes, then that demonstrates why, at 
most ad hoc judicial tribunals are necessary. Indeed, it is precisely the judicial sys- 
tems which the ICC would likely supplant (such as Bosnia, or possibly Cambodia) 
where the international effort should be to encourage the parties to the underlying 
dispute to come to grips with the judicial implications finding a comprehensive solu- 
tion to their disagreements. Moreover, it is not at all clear that a Prosecutor might 
not consider something like South Africa’s Truth and Reconciliation Commission in- 
adequate, or a ruse, and commence investigations on his own motion. Removing key 
elements of the dispute, especially those emotional and contentious issues having 
to do with war crimes and crimes against humanity, undercuts the very kind of de- 
velopment that these peoples, victims and perpetrators alike, will have to resolve 
if they are ever to live peacefully together. 

Second, although supposedly a protection for the independence of the ICC, the 
provisions about the automatic jurisdiction of the Court and the Prosecutor are trou- 
bling. They form a clear break from the basic doctrine of the ICJ, where 
“[j Jurisdiction without the consent of the parties does not exist.”®” Moreover, be- 
cause States Party to the Statute may refer situations where crimes have been com- 
mitted to the Prosecutor, we can virtually guarantee that some will, from the very 
outset, seek to use the Court for political purposes. The inability of non-States Party 
to block prosecutions of their nationals, a key defeat for the United States at Rome, 
will prevent us from thwarting these efforts at their initial stages, and almost guar- 
antee controversy and problems for our foreign policy for years to come. 

For example, is there any doubt whatever that Israel will be the target of a refer- 
ral from a State Party concerning conditions and practices by the Israeli Defense 
Forces in the West Bank and Gaza? The United States, with near-continuous bipar- 
tisan support for many years, has attempted to minimize the disruptive role that 
the United Nations has all too often played in the Middle East peace process. As 
if that were not difficult enough, we now face the prospect of the Prosecutor and 
the Court interjecting themselves into extremely delicate matters at inappropriate 
times. Here is an excellent example of where the trashing of the Security Council’s 
role in the affairs of the ICC can have a tangible and highly detrimental impact 
on the conduct of our foreign policy. 

Third, the supposed “independence” of the Prosecutor and the Court, as exten- 
sively discussed above, is more a source of concern for the United States than an 
element of protection. Indeed, “independent” bodies in the UN system (such as the 
UN Human Rights Commission) have often demonstrated themselves to be more 
highly policitized than some of the explicitly political organs. Political accountabil- 


Simma, supra, at p. 987. 
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ity, by contrast, which is almost totally absent from the ICC scheme for the Court 
and the Prosecutor, would have been a real protection. Instead, we may now face 
the prospect, as might be predicted by the “public choice” analysis of Gordon Tullock 
and James Buchanan, that the ICC will be “captured” not by governments but by 
NGOs and others with narrow special interests, and the time to pursue them. 

VII. Conclusion: We Should Isolate and Ignore the Court and the 

Prosecutor 

Confronted as we are with the fact of the ICC, the United States must now decide 
what its prospective policy toward it should be. Undoubtedly, there will be those ar- 
guing that we should accept the fait accompli, and begin to work with the Court 
and the Prosecutor. They will argue that, on a case-by-case basis, it may actually 
serve American interests, and that we should work for its long-term improvement. 
They will even argue that we should provide voluntary financial support and the 
secondment of investigators and prosecutors. The Administration may even make 
these arguments today. 

Whenever they are made, they should be emphatically rejected. 

Whether the ICC survives and flourishes or not depends in large measure on the 
attitude of the United States. We should not allow this sentimentality 
masquerading as policy to achieve indirectly what we have successfully blocked 
frontally. Specifically: 

• We should not support any effort to consolidate the work of the existing tribu- 
nals for Yugoslavia and Rwanda into the ICC. If the ICC becomes operational 
before these tribunals have concluded their work, they should be allowed to fin- 
ish under Security Council supervision. 

• We should reject any effort to have UN members who are not States Party to 
the Statute of Rome pay for any portion of the ICC’s expenses. 

• We should veto any effort in the Security Council to participate in the ICC’s 
work. If the role originally proposed for the Council was unacceptable to the 
ICC’s founders, then they can work with some other UN body or regional orga- 
nizations. 

• We should oppose the cooperation of other organizations to which the United 
States belong, such as NATO, from cooperating with the ICC. This would sim- 
ply be doing indirectly what we have already declined to do directly by not sign- 
ing the Statute of Rome. 

These steps may seem difficult to take, but it is critical that our attention not be 
diverted from the objective of ensuring that the potential problems posed by the ICC 
do not in the future become real problems. Keeping our distance will confine the 
ICC to a limited domain, and hopefully avoid some of the risks described in the fore- 
going testimony. 


Prepared Statement of Lee A. Casey 

I. Introduction 

There are serious constitutional and policy objections to American participation in 
the International Criminal Court (“ICC”) Treaty. The fundamental constitutional ob- 
jection is that, under the ICC Treaty, American nationals would be subject to pros- 
ecution and trial in an international court for offenses otherwise within the judicial 
power of the United States, and, at the same time, Americans brought before this 
court would not enjoy the basic guarantees of the Bill of Rights, including the right 
to trial by jury. As a matter of policy, U.S. participation would empower an inter- 
national institution that is not accountable to the American electorate to investigate 
and judge the actions taken by our military and civilian officials. In this, such par- 
ticipation would represent an unprecedented cession of our right to self-government. 


31 Indeed, the funding question provides a separate reason not to refer the ongoing Yugoslav 
and Rwanda matters to the ICC, for the reasons explained in footnote 12. 

32 Moreover, the Senate has already spoken to the issue of participation in the ICC’s work, 
at least in part, in its existing reservations to the Genocide Convention, as discussed above. 
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II. Constitutional Objections to the ICC 

A. The Federal Judicial Power Cannot be Subordinated to an Extra-Constitutional 
Institution Allowing that Institution to Prosecute American Nationals 

If the United States joined the ICC Treaty regime, this court would have the legal 
right to investigate and prosecute Americans for alleged crimes falling into four cat- 
egories of offenses: (1) genocide; (2) crimes against humanity; (3) war crimes; and 
(4) aggression. i The ICC would have jurisdiction over these offenses whether they 
were committed in the United States or abroad. Each of these offenses — to the ex- 
tent they exist at all as defined in the ICC Statute — is currently within the legisla- 
tive and judicial authority of the United States. See U.S. Const. Art. I, § 8, cl. 9; 
Art. Ill, §2. q. Kadic v. Karcuizic, 70 F.3d 232 (2d Cir. 1995), cert, denied, 518 U.S. 
1005 (1996) (civil suit alleging various violations of international humanitarian 
norms may be brought in court of the United States, so long as defendant is prop- 
erly served within the Court’s jurisdiction). 

Under the Constitution, however, only the States and the Federal Government 
have the authority to prosecute and try individuals for offenses committed in the 
United States, and they may do so only in accordance with the guarantees contained 
in the Bill of Rights. In particular, the judicial power of the United States is vested 
in the Supreme Court, and in lower federal courts as may be established by Con- 
gress. U.S. Const., Art. Ill, § 1. This power cannot be exercised by any body or insti- 
tution that is not a court of the United States. This was made clear by the Supreme 
Court in the landmark case of Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866). 

In that case, the Court reversed a civilian’s conviction in a military tribunal, 
which did not provide the guarantees of the Bill of Rights, holding that “[e)very trial 
involves the exercise of judicial power,” and that the military court in question could 
exercise “no part of the judicial power of the country. That power was vested by the 
Constitution ‘in one Supreme Court and such inferior courts as the Congress may 
from time to time ordain and establish,’” pursuant to Article III of the Constitution. 
Id. at 119-121. 

This reasoning is equally and emphatically applicable to the ICC. The ICC would 
not, and could not, exercise the judicial power of the United States — without which 
it could not prosecute or try Americans for criminal offenses allegedly committed in 
the United States — as its statute would empower it to do. 

This constitutional objection to U.S. participation in the ICC Treaty can best be 
illustrated through the use of a hjfpothetical, shorn of the emotional overlay inher- 
ent in a “war crimes” court: The Bill of Rights undoubtedly impedes efficient en- 
forcement of the drug laws. Could the Federal Government enter a treaty with Mex- 
ico, Canada, and the Bahamas, establishing an offshore “Special Drug Control 
Court,” which would prosecute and try drug offenses committed in any of these 
countries, and which would provide only minimal due process, not incorporating all 
of the Constitution’s guarantees? Fortunately, the Supreme Court has never faced 
this case. If such a case arose, however, the application of In re Milligan’s rule and 
reasoning would require the invalidation of the treaty as a matter of United States 
domestic law. ^ 


1 Under the ICC Statute as agreed in Rome, the “crime” of aggression would be included with- 
in the ICC’s jurisdiction. However, the delegates in Rome could not agree on any definition of 
this crime. Consequently, the Court will not be able to prosecute such crimes until the States 
Parties to the treaty agree on a definition. ICC Statue, Art. 5{2). 

2 The fact that a treaty is involved does not change this analysis or conclusion. As the Su- 
preme Court wrote more than a century ago: “The treaty power, as expressed in the Constitu- 
tion, is in terms unlimited except by those restraints which are found in that instrument against 
the action of the government or of its departments. ... It would not be contended that it ex- 
tends so far as to authorize what the Constitution forbids.” De Geofroy v. Riggs, (1890). 

In addition, the fact that international law is involved, which generally is considered also to 
be a part of U.S. law, also would not change this result. Specifically with respect to the “laws 
of war,” the Supreme Court has stated that: “[w]e do not make the laws of war but we respect 
them so far as they do not conflict with the commands of Congress or the Constitution.” In re 
Yamashita (1946) (emphasis added). 

Missouri v. Holland, 252 U.S. 416 (1920) is not to the contrary. In that case, the Supreme 
Court upheld a treaty with Britain regulating migratory birds, against a constitutional attack 
claiming that the treaty infringed the sovereign rights of the States under the 10th Amendment. 
Justice Holmes reasoned that the power to enter such a treaty, even if not specifically provided 
for among Congress’ enumerated powers in the Constitution, could be inferred from the residual 
authority of the United States under the treaty-making power. He acknowledged, however, that 
there were some things the Federal Government could not do in a treaty, because such action 
might violate some other provision of the Constitution, noting that “[t]he treaty in question does 
not contravene any prohibitory words to be found in the Constitution. The only question is 

Continued 
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Of course, this hypothetical presents precisely the case raised by the ICC Treaty. 
The Bill of Rights cannot be avoided by the simple expedient of allowing the pros- 
ecution of Americans in an extra-constitutional court. As Justice Black stated in 
Reid V. Covert, 354 U.S. at 5-6, “[t]he United States is entirely a creature of the 
Constitution. Its power and authority have no other source. It can only act in ac- 
cordance with all the limitation imposed by the Constitution.” 

B. If the United States Were to Join the ICC Treaty Regime. ICC Prosecutions of 

Americans for Crimes Allegedly Committed Overseas Also Would be Unconstitu- 
tional 

If the United States were to accede to the ICC Treaty, ICC prosecutions of Ameri- 
cans for offenses committed overseas also would be unconstitutional. If the United 
States became a “State Party” to the ICC Treaty, its involvement with the Court 
would be sufficient to trigger the requirements of the Bill of Rights — guarantees 
that the ICC simply does not provide. This analysis and result was suggested by 
the Supreme Court in a case decided only last month. 

In United States v. Balsys, 1998 U.S. LEMS 4210 (S.Ct. 1998), a case involving 
the investigation of an individual accused of war crimes in Lithuania during World 
War II, the Supreme Court ruled that the Fifth Amendment right against self-in- 
crimination did not apply to a Justice Department interrogation of Balsys, because 
he would be prosecuted, if at all, in a foreign court. However, the Court offered a 
hypothetical in which a different result might obtain: 

If the United States and its allies had enacted substantially similar crimi- 
nal codes aimed at prosecuting offenses of international character, and if 
it could be shown that the United States was granting immunity from do- 
mestic prosecution for the purpose of obtaining evidence to be delivered to 
other nations as prosecutors of a crime common to both countries, then an 
argument could be made that the Fifth Amendment should apply based on 
fear of foreign prosecution simply because that prosecution was not fairly 
characterized as distinctly “foreign.” The point would be that the prosecution 
was as much on behalf of the United States as of the prosecuting nation. 

1998 U.S. LEXIS 4210 at *57-58. 

This would, of course, be exactly the case with the ICC. If the United States be- 
came a “State Party” to the ICC Treaty, it would be a full participant in establish- 
ing the Court, in selecting its judges, in financing its operation, and sitting on its 
Assembly of States Parties. Consequently, any prosecutions undertaken by the 
Court — whether involving the actions of Americans in the United States or over- 
seas — would be “as much on behalf of the United States as of’ any other State 
party. Since the guarantees of the Bill of Rights would not be available in the ICC, 
the United States could not participate in, or facilitate, any such court. 

This may appear to be a paradoxical result to some. However, it always must be 
remembered that the United States Government is bound by a Constitution that de- 
nies it many of the powers, vis-a-vis its own nationals, that are enjoyed by other 
states with respect to theirs. There simply are some things that our government 
cannot do because the Constitution forbids it. 

C. The ICC Would Not Provide Guarantees to Americans Comparable to Those Man- 

dated by the Bill of Rights 

ICC supporters often claim that this court would provide rights to the accused 
equivalent to the guarantees found in the Bill of Rights, and that the constitutional 
objection to arraigning Americans in the ICC would thereby be eliminated. This is 
incorrect. The ICC would not provide defendants with rights comparable to those 
guaranteed in the Bill of Rights — far from it. 

First and foremost, the right to trial by a jury in the State and district where 
the crime occurred would not be preserved in the ICC. This, however, is one of the 
most critical rights enjoyed by Americans, and its importance in our system of gov- 
ernment cannot be overstated. The right to trial by jury is not merely a means of 
determining facts in a judicial proceeding, but is a fundamental check on the use 


whether it is forbidden by some invisible radiation from the general terms of the Tenth Amend- 
ment.” Id. at 433—34. The guarantees provided to criminal defendants in the Bill of Rights are 
far more precise, and in mandatory language. A point made clear in Mr. Justice Black’s plurality 
decision in Reid v. Covert, 354 U.S. 1 (1957), a case where the Supreme Court ruled that an 
American civilian could not be subjected to trial in a military court overseas, even though an 
international agreement between Britain and the United States appeared to allow such a trial. 
On that occasion. Black wrote that “[a]t the beginning we reject the idea that when the United 
States acts against its citizens overseas, it can do so free of the Bill of Rights.” Id. at 5-6. 
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and abuse of power vis-a-vis the individual. As Justice Joseph Story explained: “The 
great object of a trial by jury in criminal cases is to guard against a spirit of oppres- 
sion and tyranny on the part of rulers, and against a spirit of violence and vindic- 
tiveness on the part of the people.” Joseph Story, Commentaries on the Constitution 
of the United States 656-58 (1833) (Carolina Academic Press ed. 1987). It is “part 
of that admirable common law, which had fenced round, and interposed barriers on 
every side against the approaches of arbitrary power.” Id. 

This right was, in fact, considered to be so important by the Founding Generation 
that it was guaranteed not once but twice in the Constitution. Under Article III, the 
Constitution requires that “[t]he trial of all Crimes . . . shall be by Jury; and such 
Trial shall be held in the State where the said Crimes shall have been committed.” 
U.S. Art. Ill, §2. This unequivocal guarantee was repeated in the Bill of Rights, 
where the Sixth Amendment requires that “[i]n all criminal prosecutions, the ac- 
cused shall enjoy the right to a speedy and public trial, by an impartial jury of the 
State and district wherein the crime shall have been committed.” U.S. Const. 
Amend. VI. 

As noted above, the requirement that all criminal trials be by jury, and that all 
trials take place in the State and district where the crime occurred, was not added 
to the Constitution by accident. Rather, the Framer’s included this key requirement 
in the Constitution as a reaction to their own recent history. In the years before 
the Revolution, Americans faced the real possibility of transportation overseas for 
trial. The British Government had claimed the right to prosecute Americans in Brit- 
ish courts overseas, and instituted a practice of arraigning Americans before “vice- 
admiralty” courts for criminal violations of the navigation and trade laws. These 
courts were not English Common Law courts. Like the ICC, they followed the Civil 
Law, “inquisitorial,” system, where guilt or innocence was determined by judges 
alone and rights of confrontation and counsel were highly restricted. See generally 
Thomas C. Barrow, Trade and Empire: The British Customs Service in Colonial 
America 1660-1775 256 (1967); Don Cook, The Long Fuse: How England Lost the 
American Colonies 1760-1785 59 (1995). In addition. Parliament also had decreed 
that Americans could be transported to England on treason charges — a claim that 
prompted immediate denials from colonial legislatures. See United States v. 
Cabrales, 118 S.Ct. 1772, 1774 & n.l (1998). 

Consequently, when the Founders of our Republic declared its independence, and 
they catalogued in the Declaration of Independence the outrages that they believed 
justified revolution and war, they noted three of particular interest. They accused 
King George and his Parliament of: 

• “subjecting us to a jurisdiction foreign to our constitution and unacknowledged 
by our laws”; 

• “depriving us, in many Cases, of the Benefits of Trial by Jury”; and of 

• “transporting us beyond the Seas to be tried for pretended Offences.” 

See Declaration of Independence (July 4, 1776). 

At the time the Constitution was adopted, the Framers sought to preserve the 
right to trial by jury, and to eliminate the danger that Americans might be tried 
far from their homes, by requiring that trials be conducted in the state and district 
where the crime was committed. As Justice Story explained. 

The object of this clause is to secure the party accused from being dragged 
to a trial in some distant state, away from his friends, and witnesses, and 
neighborhood; and thus subjected to the verdict of mere strangers, who may 
feel no common sympathy, or who may even cherish animosities, or preju- 
dices against him. 

Story, Commentaries on the Constitution, supra at 658. 

Of course, if the United States were to join the ICC Treaty, Americans again 
would face transportation beyond the seas for judgment, without the benefits of trial 
by jury, in a court that would not guarantee the other rights we all take so much 
for granted — and where the judges may well “cherish animosities, or prejudices 
against” them. 

Trial by jury is not, of course, the only right guaranteed to Americans that would 
not be respected in the ICC. For example, Americans brought before this court 
would only notionally enjoy rights to a speedy trial and to confront and cross-exam- 
ine witnesses. The ICC would not guarantee these rights in any form recognizable 
or acceptable in the United States. For instance, our right of confrontation includes 
the right to know the identity of hostile witnesses, and to exclude “hearsay” evi- 
dence that does not fall within a recognized exception to the general rule. On the 
international level, however, this is not the case. In the International Criminal Tri- 
bunal for the Former Yugoslavia at the Hague, a court widely viewed as a model 
for the proposed ICC, both anonymous witnesses and extensive hearsay evidence 
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have been allowed at criminal trials. See Michael P. Scharf, Balkan Justice 7, 67, 
108-09 (1997). 3 

By the same token, the ICC would not preserve the right to a speedy trial. In the 
United States, a defendant has a right to be brought to trial within 70 days. There 
would be no such limit in the ICC. Again, international practice here falls far short 
of American requirements. For example, the Yugoslav Tribunal Prosecutor actually 
has argued that up to five years would not be too long to wait in prison for a trial. 
See Prosecutor v. Aleksovski (Prosecution Response to the Defence Motion for Provi- 
sional Release 113.2.5.) (ICTY Case No. IT-95-14 11-PT) (14 Jan. 1998). More dis- 
turbing still, there is caselaw in the European Court of Human Rights arguably sup- 
porting such a rule. W. v. Switzerland, Series A, No. 254 (1993) (4 years of pretrial 
detention accepted); Neumeister v. Austria, Series A, No. 8 (1968) (three year pre- 
trial detention acceptable, and up to seven years not too long to try a criminal case). 
Such rules mock the presumption of innocence. 

D. Cases Where the Supreme Court Has Allowed the Extradition of Americans for 
Trial Abroad Do Not Suggest that the ICC Would Be Constitutional. 

ICC defenders who claim that the Constitution would not prohibit U.S. participa- 
tion point to extradition cases, where the Supreme Court has ruled that the Bill of 
Rights does not prohibit the surrender of American citizens for trial in foreign tribu- 
nals. See, e.g., Neely v. Henkel, 180 U.S. 109 (1901). These cases, however, involve 
instances where Americans have committed crimes abroad, or where their actions 
in the United States are intended to achieve a criminal effect in another country.^ 
As the Neely Court reasoned: 

When an American citizen commits a crime in a foreign country he cannot 
complain if required to submit to such modes of trial and to such punish- 
ment as the laws of that country may prescribe for its own people, unless 
a different mode be provided for by treaty stipulations between that country 
and the United States. 

Id. at 123. 

However, the ICC Treaty would be much more than an extraordinary extradition 
treaty. It would subject the territory and citizens of the United States to the juris- 
diction of the ICC, would subordinate the United States’ judicial authority to the 
ICC in cases within its jurisdiction, and would require the United States to surren- 
der its citizens for trial and punishment. In particular, the ICC would have jurisdic- 
tion over crimes committed by Americans against other Americans in the United 
States, without any affects abroad. Although it may seem unlikely that crimes with- 
in the ICC’s jurisdiction, “war crimes,” “crimes against humanity,” “genocide,” could 
take place in the United States, as a matter of law, such crimes can take place any- 
where. The ICC Treaty’s constitutionality must be assessed based upon the nature 
and scope of the power it vests in that court, not upon the likelihood that this power 
will be used in any particular manner. 

It should be noted, however, that the likelihood of such prosecutions will depend 
entirely upon the iCC’s own interpretation of its jurisdiction. Like other courts, 
international tribunals claim the right to determine whether or not a particular 
matter falls within their authority — the principle of competence de la competence, 
the right of courts to rule on their own jurisdiction. See Prosecutor v. Tadic (Decision 
on the Defence Motion for Interlocutory Appeal on Jurisdiction) HH 18-22 (ICTY Ap- 
peals Chamber) (2 Oct. 1995). This principle is, in fact, found in Article 19 of the 
ICC’s Statute, which provides that “[t]he court shall satisfy itself that it has juris- 
diction in any case brought before it.” 

The potential for mischief here is obvious. It should be remembered that the ICC 
Statute contains very broad definitions of such offenses as “crimes against human- 
ity” and “genocide,” and that these offenses could well be interpreted to cover cer- 
tain uses of force by the U.S. government against its citizens, or to reach what we 
call “hate” crimes. If a prosecutor hostile to the United States, or merely interested 
in making the ICC’s prosecutions appear “balanced,” determined to investigate U.S. 
officials, the United States would be unable to prevent this investigation — and any 
resulting prosecutions — if it were a State Party to the ICC Treaty. 

Moreover, the most likely theory under which the ICC would prosecute American 
officials on account of military actions overseas would be “superior authority” or 
“command responsibility.” Under this theory of liability, no specifically intended ef- 


3 In the 1996 trial of Dusko Tadic before the ICTY, hearsay evidence was permitted, and sev- 
eral witnesses were allowed to give evidence on an anonymous basis. Id. at 108—09. 

*See United States v. Melia, 667 F.2d 300 (2d Cir. 1981) (individual whose actions took place 
in the United States subject to extradition where acts were intended to produce criminal effect 
in another country.) 
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feet by the defendant beyond the territory United States might be required. It argu- 
ably is sufficient that alleged violations of the laws of war were committed by U.S. 
forces overseas, and that the individual was in a position of authority over those 
troops. Cf In re Yamashita 327 U.S. 1 (1946). 

E. The Principle of “Complementarity” Would Not Prevent the Trial of Americans by 

the ICC 

ICC supporters often claim that the principle of “Complementarity” would protect 
Americans from prosecution and trial by the ICC, and so also would resolve the con- 
stitutional impediments to U.S. accession to the ICC Treaty. This too is incorrect, 
and the Clinton Administration wisely did not accept this illusory guarantee in 
Rome. 

Under Article I of the ICC’s Statute, the Court’s jurisdiction is stated to be “com- 
plementary to national criminal jurisdictions,” meaning that only if national juris- 
dictions are unwilling or unable to bring an accused individual to justice will the 
ICC act. Under Article 17 of the Statute, the ICC is empowered to make determina- 
tions of whether a State is unwilling or unable to carry out an investigation and 
prosecution. In particular, “[i]n order to determine unwillingness in a particular 
case,” the Court will consider whether the national proceedings “were not or are not 
being conducted independently or impartially and they were or are being conducted 
in a manner which, in the circumstances, is inconsistent with an intent to bring the 
person concerned to justice.” See ICC Statute Art. 17. 

This provision is an open invitation for the Court to examine each decision by the 
United States not to pursue some alleged offense by its military or civilian officials. 
Under the American constitutional system, decisions on whether to prosecute both 
military and civilian personnel are a matter for the Executive Branch. See Morrison 
V. Olsen, 487 U.S. 654, 691 (1988) (“There is no real dispute that the [investigative 
and prosecutorial] functions performed by the independent counsel are ‘executive’ in 
the sense that they are law enforcement functions that typically have been under- 
taken by officials within the Executive Branch.”). Since the individuals, military and 
civilian, most likely to be accused of offenses within the ICC’s authority also are Ex- 
ecutive Branch personnel, directly accountable to the President as Chief Executive 
and Commander-in-Chief of the Armed Forces, it might be said that the decision 
not to pursue a case in the United States can never be “independent” or “impartial.” 
Upon this pretext, the ICC would be in a position to examine each and every use 
of American military power to determine whether, in its view, offenses within its 
authority have been committed. Thus, the principle of “complementarity” would be 
no bar to the arraignment of Americans before the ICC, if the United States were 
to join the ICC Treaty regime. 

III. Policy Objections to U.S. Participation in the ICC Treaty Regime 

In addition to the very serious constitutional impediments to U.S. participation 
in the ICC Treaty regime, there are important policy considerations that militate 
against such participation. 

A. Surrender of American Sovereignty 

The erection of an international authority with substantive power over individual 
Americans in general, and American military and civilian officials in particular, rep- 
resents a profound surrender of American sovereignty — the right of self-govern- 
ment. Today, the elected officials of the United States are responsible for their ac- 
tions to the laws of the United States and to the electorate. If the United States 
were to ratify the ICC Treaty, these individuals could then be held accountable for 
their actions to the ICC in a very real and immediate way — through criminal pros- 
ecution and punishment. As Alexis de Tocqueville wrote in the last century, “[h]e 
who punishes the criminal is ... The real master of society.” See 1 Alexis de 
Tocqueville, Democracy in America 282-83 (Reeve trans. 1948 ed.), quoted in Reid 
V. Covert, 354 U.S. at 10 n.l3. 

At the same time, the ICC would not be accountable to the people of the United 
States for its own actions. For example, no action taken by the American people, 
or their elected representatives, could alter in any way a decision of the ICC. This 
is extraordinary power. Even when the Supreme Court has resolved a constitutional 
question, the American people, through their representatives in the Congress and 
the States, are free to amend to Constitution in order to reverse the Court’s deter- 
mination. By contrast, there would be no appeal from decisions of the ICC. This lack 
of accountability is fundamentally at odds with the principle of popular sovereignty 
and self-government upon which the American Republic is founded. 
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B. National Security Concerns With the ICC 

Ratification of the ICC Treaty also would pose a direct threat to American na- 
tional security interests. As explained above, although the ICC would, in principle, 
be limited in its jurisdiction, the application of that jurisdiction would be entirely 
within the Court’s discretion. Violations of international humanitarian norms are 
very often in the eye of the beholder. Saddam Hussein, for example, would agree 
that war crimes were committed during the 1991 Persian Gulf War. In his view, 
however, the United States and its coalition allies were the perpetrators of these 
offenses, not himself. 

Moreover, the offenses over which the proposed ICC would have jurisdiction are 
broadly defined. For example, under the ICC Statute “War Crimes” include 
“[i]ntentionally launching an attack in the knowledge that such attack will cause 
incidental loss of life or injury to civilians or damage to civilian objects or wide- 
spread, long-term and severe damage to the natural environment which would be 
clearly excessive in relation to the concrete and direct overall military advantage an- 
ticipated.” This standard is emphatically subjective, as it calls for a consideration 
of whether a particular military action was justified when balanced with the dam- 
age it may have caused. The application of this standard would put the ICC pros- 
ecutor and judges in the position of reviewing and judging any American military 
action which may result in civilian casualties, and determining for themselves 
whether it was justified. In the process, the ICC could demand the surrender of 
American officials for trial, to determine if — in its unreviewable opinion — this 
standard was met. 

The danger that the ICC might be used as a political tool against the United 
States is neither fanciful nor alarmist. The United States has interests and respon- 
sibilities around the world and the possibility that a prosecutor and bench staffed 
by individuals hostile to the United States or its interests is quite real. The Cold 
War is over, but the United States still has enemies and competitors. Indeed, as the 
World’s only superpower, it is viewed with suspicion by many states, and with out- 
right hostility by more than a few. All would have an equal vote in selecting the 
ICC’s personnel if they choose to ratify the treaty. 

Moreover, any assumption that the ICC would not be subject to politics may 
charitably be described as naive. The proof of the pudding, they say, is in the eating. 
The United Nations has been a political institution since its founding. Throughout 
the Cold War, the United Nations General Assembly ran a cottage industry of anti- 
Americanism. For example, as Allan Gerson, an aide to United States Ambassador 
to the United Nations Jeanne Kirkpatrick, wrote: “What seemed beyond doubt in 
the winter and spring of 1981 was that the United Nations was at war with the 
United States, that the United States was not faring well, and that it was no acci- 
dent that its fortunes around the world were at an equally low ebb.” Allan Gerson, 
The Kirkpatrick Mission: Diplomacy Without Apology, America at the United Na- 
tions 1981-1985 xii (Free Press 1991).® 

Of course, some of this can be attributed to the Cold War and the “bloc voting” 
it caused at the UN. However, it shows in stark terms the potential of international 
institutions to become the political tools of our opponents. Moreover, the United Na- 
tions has provided additional recent proof of its general attitude towards the United 
States. Since October, 1997, a number of United Nations “rapporteurs” have trav- 
elled throughout the United States to investigate “human rights abuses.” In particu- 
lar, these individuals have investigated the use of capital punishment, religious in- 
tolerance, and women in the prison system in the United States. See “Human Rights 
Probes Irk U.S.,” Wash. Times, June 29, 1998, p. 1. There would, however, be one 
dramatic difference between the United Nations and the ICC — the ICC would have 
real and direct power to judge, and to punish, American officials and citizens who 
may displease its prosecutors and judges. There would be no appeal from the 
Court’s decisions to any other authority. 

ICC defenders suggest that fears of an overreaching court are ill-founded. One of 
the ICC’s strongest advocates, former Canadian Justice and current Yugoslav Tribu- 
nal Prosecutor Louise Arbour, has argued that “there is more to fear from an impo- 
tent than from an overreaching Prosecutor ... an institution should not be con- 
structed on the assumption that it will be run by incompetent people, acting in bad 


®The U.S. was not, of course, the only target. Its allies came in for their share of this treat- 
ment. This was particularly true of Israel. As the Israeli Foreign Ministry has explained “the 
UN was used for years as a battleground for political warfare against Israel. The 21 Arab states, 
with the aid of Islamic countries, the non-aligned camp and the former Communist bloc, con- 
stituted an ‘automatic majority,’ assuring the adoption of anti-Israel resolutions in the General 
Assembly.” (Israel Ministry of Foreign Affairs, Israel Among the Nations: United Nations, 
www.israel-mfa.gov.il/facts/nations/fnation9.html}. 
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faith from improper purposes.” See Statement by Justice Louise Arbour to the Pre- 
paratory Committee on the Establishment of an International Criminal Court (Dec. 
8, 1997). 

This, of course, is fundamentally at odds with the most basic tenets of American 
government. Indeed, if there is one particular American contribution to the art of 
statecraft, it is the principle — incorporated into the very fabric of our Constitution 
— that the security of our rights cannot be trusted to the integrity of our leaders. 
By its nature, power is capable of abuse and people are, by nature, flawed. As Madi- 
son wrote in the Federalist in support of strong separation of powers: 

It may be a reflection on human nature, that such devices should be nec- 
essary to control the abuses of government. But what is government itself, 
but the greatest of all reflections on human nature? If men were angels, 
no government would be necessary. ... In framing a government which is 
to be administered by men over men, the great difficulty lies in this: you 
must first enable the government to control the governed; and in the next 
place oblige it to control itself. 

The Federalist No. 51 (James Madison) 347, 349 (J.E. Cooke ed. 1961). 

The ICC would not be obliged to control itself. In fact, the ICC would invite the 
exercise of arbitrary power by its very design. As an institution, it would act as po- 
liceman, prosecutor, judge, jury, and (potentially) jailor — all of these functions 
would be performed by its personnel, with only bureaucratic divisions of authority. 
As noted above, there would be no appeal from its judgments to any other authority. 
If the ICC abused its power, the individual defendant would have no legal recourse. 

From first to last, the ICC would be judge in its own case. At the same time, the 
ICC would exercise the most fundamental power of government — the administra- 
tion of criminal justice. The rights of individuals before it would depend entirely 
upon its will — good or bad. The Administration was correct to refuse to sign the 
ICC Treaty. 

IV. Automatic Application of the ICC Treaty to the United States, Without 
ITS Consent, Would be Illegal 

The ICC Treaty, as agreed at the recently concluded Rome Conference, would 
allow the ICC to exercise its jurisdiction over Americans even though the United 
States has failed to sign and ratify the ICC Treaty. This assertion of power is un- 
precedented and entirely unsupported in international law. 

The ICC is to be established by treaty, and one of the most basic principles of 
the law of treaties is that States cannot be bound to a treaty without their consent. 
See Vienna Convention on the Law of Treaties, Art. 34, reprinted in Louis Henkin, 
et ah, Basic Documents Supplement to International Law: Cases and Materials 94 
(3d ed. 1993) (“A treaty does not create either obligations or rights for a third State 
without its consent.”); Restatement (Third) of The Foreign Relations Law of the 
United States §324 (1987) (same). Consequently, that court cannot exercise its juris- 
diction over American nationals without the express consent of the United States. 
This consent has been refused. 

Any claim by the ICC, or the States Parties to the ICC Treaty, that the Court 
is entitled to exercise its power over American nationals, whether military or civil- 
ian, would also be fundamentally inconsistent with the United Nations Charter. The 
United Nations Charter guarantees the sovereign equality of states. See U.N. Char- 
ter, Art. 2, Cl. 1., (“The Organization is based on the principle of the sovereign 
equality of all its Members.”), reprinted in Ian Brownlie, Basic Documents in Inter- 
national Law 1, 3 (4th ed. 1995). This sovereign equality includes, among other 
things, the fundamental principles that “(a) States are juridically equal; (b) Each 
State enjoys the rights inherent in full sovereignty; (c) Each State has the duty to 
respect the personality of other States.” See U.N. General Assembly’s Declaration 
on Principles of International Law Concerning Friendly Relations and Cooperation 
Among States in Accordance with the Charter of the United Nations, reprinted in 
Brownlie, supra, at 36, 44. 

By asserting the jurisdiction of the ICC, an institution that is entirely a creature 
of the ICC Treaty and has no foundation in customary international law, the ICC 
Treaty States Parties have violated these principles. In particular, they have at- 
tempted to act as an international legislature, imposing legal obligations and perils 
on the citizens of the United States without the consent of their government. This 
action is illegal. Consequently, any attempt by the ICC to exercise its jurisdiction 
over the citizens or nationals of the United States would constitute a grave violation 
of international law. The United States can, and should, take all necessary actions 
to ensure that American citizens are not seized and brought before this tribunal for 
alleged offenses purportedly within its jurisdiction.V. Conclusion 
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United States participation in the ICC Treaty Regime would be unconstitutional. 
It would subject Americans to prosecution and trial in an extra-constitutional court, 
under the auspices of the United States as a State Party to the ICC Treaty, for 
criminal offenses otherwise within the judicial authority of the United States. More- 
over, Americans brought before the iCC would not be accorded the guarantees of 
the Bill of Rights, especially the right to trial by jury in the State and district where 
the crime took place. 

In addition, United States accession to the ICC Treaty would constitute an un- 
precedented surrender of American sovereignty — the right of the people of the 
United States to self-government. It would subject the elected and appointed offi- 
cials of the United States, both civilian and military, to the review and judgment 
of an international institution in no way accountable for its actions to the American 
people. 

The Administration was right to refuse to sign this flawed treaty. The United 
States would now be entirely within its rights under the recognized principles of 
international law to oppose, and to frustrate, any attempt by the ICC, or States Par- 
ties to the ICC Treaty, to reach American nationals. 


Prepared Statement of Miehael P. Scharf 

Good morning, Mr. Chairman and distinguished Senators. I am Michael P. Scharf. 
I am currently Professor of Law and Director of the Center for International Law 
and Policy at the New England School of Law. From 1989-1993, I served as the At- 
torney-Adviser in the Office of the Legal Adviser of the U.S. Department of State 
with responsibility for the issue of a permanent international criminal court. I am 
the author of four books about international criminal tribunals, including the Pul- 
itzer Prize nominated Balkan J ustice. A fuller biography is attacked. 

Going into the Rome Diplomatic Conference, both the U.S. Congress and the Ad- 
ministration in principle recognized the need for a permanent international criminal 
court. Any discussion of what happened in Rome must begin by recalling the case 
for such an institution. 

In his book. Death by Government, Professor Rudi Rummel, who was nominated 
for the Nobel Peace Prize, documented that 170 million civilians have been victims 
of war crimes, crimes against humanity, and genocide during the 20th Century. We 
have lived in a golden age of impunity, where a person stands a much better ckance 
of being tried for taking a single life than for killing ten thousand or a million. Adolf 
Hitler demonstrated the price we pay for failing to bring such persons to justice. 
In a speech to his commanding generals on the eve of his campaign into Poland in 
1939, Hitler dismissed concerns about accountability for war crimes and acts of 
genocide by stating, “Who after all is today speaking about the destruction of the 
Armenians.” He was referring to the fact that the Turkish leaders were granted am- 
nesty in the Treaty of Lausanne for the genocidal murder of one million Armenians 
during the First World War. After the Second World War, the international commu- 
nity established the Nuremberg Tribunal to prosecute the major Nazi war criminals 
and said “Never Again.!” — meaning that it would never again sit idly by while 
crimes against humanity were committed. Shortly thereafter, the U.N. began work 
on the project to establish a permanent Nuremberg Tribunal. 

But because of the cold war, the pledge of “never again” quickly became the re- 
ality of “again and again” as the world community failed to take action to bring 
those responsible to justice when 2 million people were butchered in Cambodia’s 
killing fields, 30,000 disappeared in Argentina’s Dirty War, 200,000 were massacred 
in East Timor, 750,000 were exterminated in Uganda, 100,000 Kurds were gassed 
in Iraq, and 75,000 peasants were slaughtered by death squads in El Salvador. Just 
as Adolf Hitler pointed to the world’s failure to prosecute the Turkish leaders, 
Radovan Karadzic and Ratko Mladic were encouraged by the world’s failure to bring 
Pol Pot, Idi Amin, and Saddam Hussein to justice for their international crimes. 

Then, in the summer of 1992, genocide returned to Europe just when the U.N. 
Security Council was freed of its cold war paralysis. Against great odds, a modern 
day Nuremberg Tribunal was established in The Hague to prosecute those respon- 
sible for atrocities in the Former Yugoslavia. Then a year later, genocide reared its 
ugly head again, this time in the small African country of Rwanda where members 
of the ruling Hutu tribe massacred 800,000 members of the Tutsi tribe. In the after- 
math of the bloodshed, Rwanda’s Prime Minister-designate (a Tutsi) pressed the Se- 
curity Council: “Is it because we’re Africans that a similar court has not been set 
up for the Rwanda genocide.” The Council responded by establishing a second inter- 
national war crimes Tribunal in Arusha, Tanzania. 
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With the creation of the Yugoslavia and Rwanda Tribunals, there was hope that 
ad hoc tribunals would be set up for crimes against humanity elsewhere in the 
world. Genocidal leaders and their followers would have reason to think twice before 
committing atrocities. But then something known in government circles as “Tribu- 
nal fatigue” set in. The process of reaching agreement on the tribunal’s statute, 
electing judges, selecting a prosecutor and staff, negotiating headquarters agree- 
ments and judicial assistance pacts, and appropriating funds turned out to be too 
time consuming and politically exhausting for the members of the Security Council. 
A permanent international criminal court was universally hailed as the solution to 
the problems that afflict the ad hoc approach. As President Clinton said on the eve 
of the Rome Conference: “We have an obligation to carry forward the lessons of Nur- 
emberg . . . Those accused of war crimes, crimes against humanity and genocide 
must be brought to justice . . . There must be peace for justice to prevail, but there 
must be justice when peace prevails.” 

So what went wrong in Rome? Why at the last minute did the United States Dele- 
gation feel compelled to join a handful of rogue States and notorious human rights 
violators such as Iran, Libya, China, and Iraq in voting against the statute for a 
Permanent International Criminal Court, while all of our allies (except Israel) voted 
in favor of the Court? 

Rome represented a tension between the United States, which sought a Security 
Council-controlled Court, and most of the other countries of the world which felt no 
country’s citizens who are accused of war crimes or genocide should be exempt from 
the jurisdiction of a permanent international criminal court. The justification for the 
American position was that, as the world’s greatest military and economic power, 
more than any other country the United States is expected to intervene to halt hu- 
manitarian catastrophes around the world. The United States’ unique position ren- 
ders U.S. personnel uniquely vulnerable to the potential jurisdiction of an inter- 
national criminal court. In sum, the Administration feared that an independent ICC 
Prosecutor would turn out to be (in the words of one U.S. official) an “international 
Ken Starr.” 

The rest of the world was in fact somewhat sympathetic to the United States’ con- 
cerns. What emerged from Rome was a Court with a two-track system of jurisdic- 
tion. Track One would constitute situations referred to the Court by the Security 
Council. This track would create binding obligations on all states to comply with or- 
ders for evidence or the surrender of indicted persons under Chapter VII of the U.N. 
Charter. This track would be enforced by Security Council imposed embargoes, the 
freezing of assets of leaders and their supporters, and/or by authorizing the use of 
force. It is this track that the United States favored, and would be likely to utilize 
in the event of a future Bosnia or Rwanda. The second track would constitute situa- 
tions referred to the Court by individual countries or the ICC Prosecutor. This track 
would have no built in process for enforcement, but rather would rely on the good- 
faith cooperation of the Parties to the Court’s statute. Everyone recognized that the 
real power was in the first track. But the United States still demanded protection 
from the second track of the Court’s jurisdiction. Thus, the following protective 
mechanisms were incorporated into the Court’s Statute at the urging of the United 
States: 

First of all, the Court’s jurisdiction under the second track would be based on a 
concept known as “complementarity,” which was defined as meaning the Court 
would be a last resort which comes into play only when domestic authorities are 
unable or unwilling to prosecute. Under this principle, for example, the Court would 
not have had jurisdiction over the infamous My Lai massacre since the United 
States convicted Lt. Calley and prosecuted his superior officer. Captain Medina. 

Second, the ICC Statute specifies that the Court would have jurisdiction only over 
“serious” war crimes that represent a “policy.” Thus, random acts of U.S. personnel, 
such as the downing of the Iran Airbus by the USS Vincennes, would not be subject 
to the Court’s jurisdiction. 

Third, the Statute guards against spurious complaints by the ICC prosecutor by 
requiring the approval of a three-judge pre-trial chamber before the prosecution can 
launch an investigation. And the decision of the chamber is subject to interlocutory 
appeal to the Appeals Chamber. 

Fourth, the Statute allows the Security Council to affirmatively vote to postpone 
an investigation or case for up to twelve months, on a renewable basis. This gives 
the United States and the other members of the Security Council a collective 
(though not individual) veto over the Court where the Council is seized of a matter. 

Finally, the Diplomatic Conference adopted the U.S. proposals for the selection of 
judges to ensure against a politicized Court. While researching my book, Balkan 
Justice, I observed the first trial before the Yugoslavia Tribunal in The Hague. I 
can tell you that those judges were truly independent. They did not in any way re- 
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fleet the predispositions of their home countries. The selection process produced a 
bench made up of the most distinguished international jurists in the world. And the 
Yugoslavia Tribunal’s jurisprudence to date reflects a respect for the rights of the 
defendant every bit as strong as that found in U.S. courts. The experience with the 
Yugoslavia Tribunal can give us comfort that a permanent international criminal 
tribunal would be no Kangaroo court. 

The United States Delegation played hard ball in Rome and got just about every- 
thing it wanted. These protections proved sufficient for other major powers includ- 
ing the United Kingdom, France and Russia. But without what would amount to 
an iron clad exemption for U.S. servicemen, the United States felt compelled to force 
a vote, and ultimately to vote against the Court. The final vote on the Statute was 
120 in favor, 7 against, with 21 abstentions. I understand that the delegates loudly 
cheered for fifteen minutes when the tally was announced. I’m told that a few of 
the members of the U.S. Delegation had tears in their eyes. 

The ICC Statute will come into force when 60 countries ratify it, which given the 
overwhelming vote in favor, should be within a relatively short period of time. 
Where does that leave us? Within five years the world will have a permanent inter- 
national criminal court even without U.S. support. As a non-party, the U.S. will not 
be bound to cooperate with the Court. But this does not guarantee complete immu- 
nity from the Court. It is important to understand that U.S. citizens, soldiers, and 
officials could still be indicted by the Court and even arrested and surrendered to 
the Court while they are visiting a foreign country which happens to be a party to 
the Court’s Statute. 

Moreover, by failing to sign the Statute, the U.S. will be prevented from partici- 
pating in the preparatory committee which will draft the Court’s Rules of Procedure 
and further define the elements of the crimes within the Court’s jurisdiction. Also, 
by failing to sign the Statute, the U.S. will be prevented from nominating a can- 
didate for the Court’s bench, participating in the selection of the Court’s Prosecutor 
and judges, or voting on its funding. The most important question, which cannot be 
answered at this time, is whether the adverse diplomatic fallout from the United 
States’ action in Rome will ultimately prevent it from being able to utilize the first 
track of the Court’s jurisdiction: that is. Security Council referral of cases. 

The worst thing about the U.S. decision to break consensus and vote against the 
permanent international criminal court is that the Rome conference will end up 
sending a mixed message to future war criminals and genocidal leaders. The U.S. 
action may be viewed as evidence that the world’s greatest power does not support 
the international effort to bring such persons to justice. A future Adolf Hitler may 
point to the U.S. action in telling his followers that they need not fear being held 
accountable. 

In the final analysis, the U.S. may have lost far more than it gained by voting 
against the ICC Statute. After having won so many battles in Rome, it is not clear 
why the U.S. Delegation did not declare victory and vote in favor of the Court 
(though ratification may have had to await a more favorable political climate). 
There’s still time for a change of heart. After all, it took the United States over thir- 
ty years to ratify the 1948 Genocide Convention. But we finally did the right thing. 

Thank you. 
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Additional Statements Submitted for the Record 

Statement Submitted by The Lawyers Committee for Human Rights 

The Treaty to Establish A Permanent International Criminal Court 

July 22, 1998 

The Lawyers Committee for Human Rights submits this statement on the Inter- 
national Criminal Court (ICC) to the International Organizations Subcommittee of 
the Senate Committee on Foreign Relations. Since 1978, the Lawyers Committee for 
Human Rights has worked to promote international human rights. Its programs 
focus on analyzing and building the legal institutions and structures that will guar- 
antee human rights in the long term. The Lawyers Committee played a leading role 
in keeping the ICC negotiating process on track toward crafting a statute that will 
preserve the integrity of the ICCI. Through analyses of the legal and political issues 
and active consultation with key negotiators, we worked to mobilize support for a 
strong and credible court that will punish heinous international crimes and deter 
future atrocities. Although the Rome treaty falls short of what we advocated for, it 
does provide a framework of international justice for future generations. This court 
is squarely in the national interest of the United States and deserves its support. 

Background 

In the 50 years since the Nuremberg trials, genocide, crimes against humanity 
and serious war crimes have been committed in many parts of the world. The per- 
petrators usually escaped justice because there was no court able and willing to hold 
them accountable. The Court will have jurisdiction to prosecute those suspected of 
the most serious international crimes whenever a national government is unable or 
unwilling to do so. 

The negotiations concluded in Rome on July 17 reflected widespread international 
consensus that a permanent court must be established. 

Why An ICC Is Needed 

Experience has demonstrated that the worst human rights criminals, especially 
those in positions of authority, are rarely called to account by their own govern- 
ments. The U.N. Security Council established the ad hoc tribunal for the former 
Yugoslavia precisely because national authorities were uniikely to punish those re- 
sponsible for atrocities. Even when the political will exists, as in Rwanda, fair pros- 
ecution is often impossible because conflicts have disrupted or even destroyed a 
country’s judicial system. 

The ICC will not prevent all future human rights violations. But it will provide 
a forum to prosecute the most heinous international crimes when national systems 
are unable or unwilling to do so. It will also serve to deter those who would commit 
genocide, crimes against humanity and war crimes, by confronting them with the 
threat of punishment. It would offer redress to victims where national courts cannot 
provide it. It would strengthen peace and end the cycle of violence, by offering jus- 
tice as an alternative to revenge. And it would contribute to the process of reconcili- 
ation, by replacing the stigma of collective guilt with the catharsis of individual ac- 
countability. But unlike the ad hoc tribunals, which can raise questions of selective 
justice and political motivations, the legitimacy of a permanent ICC created by trea- 
ty by U.N. member nations would not be open to challenge. The Court would have 
the same mandate wherever the crimes under its jurisdiction are committed. 

The ICC is in the national interest of the United States. A court capable of effec- 
tively stepping in when national judicial systems are unwilling or unable to pros- 
ecute those who commit genocide, crimes against humanity or serious war crimes 
will help deter those crimes. Increased deterrence will lessen the chances that U.S. 
military personnel will need to be deployed in response to future Bosnias. And an 
effective court will help deter the commission of war crimes against U.S. military 
personnel when they are deployed overseas. 

Safeguards Against Inappropriate Prosecutions 

Some have raised the concern that the Court might become a tool for politically 
motivated prosecutions of Americans, especially military personnel deployed abroad. 
This concern is legitimate, but the final treaty contains provisions that address this 
concern. Four important safeguards in the treaty are designed to protect against in- 
appropriate investigations of U.S. citizens, and would do so without sacrificing the 
Court’s independence. 
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First, the subject matter jurisdiction of the Court will be limited to the most egre- 
gious international crimes: genocide, crimes against humanity and serious war 
crimes. This limited jurisdiction necessarily will restrict the investigations that the 
Prosecutor can undertake to claims that those crimes have been committed. Nothing 
in the Court’s limited jurisdiction would permit the prosecutor to investigate allega- 
tions of other types of wrongdoing. The United States was very involved in defining 
those crimes and including high thresholds to ensure that the Court deals only with 
the most serious offenses. 

Second, and perhaps most important, the ICC will cede jurisdiction to the national 
courts of countries willing and able to prosecute individuals who commit these 
crimes. Under the principle of “complementarity,” the Court will be empowered to 
act only when national judicial systems are not available to do so. Thus, a case will 
be inadmissible before the ICC whenever a State is exercising, or has exercised, its 
national jurisdiction over a case. By the treaty’s terms, the iCC will have not have 
jurisdiction when a national investigation is taking place or has occurred. This 
means that whenever a State does carry out its obligation to investigate, even if it 
decides not to prosecute, the ICC cannot intercede. The oniy exceptions are when 
a State intentionally tries to avoid its international obligations by willingly shield- 
ing a criminal from responsibility, as is the case now with many of the indicted war 
criminals in the former Yugoslavia, or where the judicial system has collapsed, as 
in the case in Rwanda. Quite simply, the Court is neither designed nor intended 
to supplant independent and effective judicial systems such as the U.S. military and 
civilian courts. 

Third, judicial oversight will ensure prosecutorial accountability. The treaty al- 
ready provides for early judicial review of both the merits of a case and whether 
a national judicial system is available. The U.S. delegation succeeded in further 
strengthening these safeguards during the negotiations. 

Finally, safeguards in the election and removal of the Prosecutor and Deputy Pros- 
ecutor provide accountability. The treaty requires that they be “persons of high 
moral character [and] be highly competent in and have extensive practical experi- 
ence in the prosecution or trial of criminal cases.” The natural counterpart to elec- 
tion of the Prosecutor and Deputy Prosecutors is their removal, which the treaty al- 
lows by vote of a majority of states parties. 

The United States has a national interest in an effective ICC as well as an inter- 
est in protecting against inappropriate prosecutions before such a court. These inter- 
ests are not mutually exclusive. The final ICC treaty preserves both interests. The 
United States should not unnecessarily sacrifice the national interest in promoting 
international justice in the mistaken belief that an independent court might act ir- 
responsibly. The safeguards outlined above — especially the principle of 
complementarity — will promote an independent and effective court while protecting 
against inappropriate prosecutions. 


Statement Submitted by Richard Dicker of Human Rights Watch 

The urgent need for this International Criminal Court (ICC) has been underscored 
by the spectacular failure of national court systems to hold those accused of the 
most serious crimes under international law accountable for their acts. The United 
States had strongly supported the Courts’ creation up until the final negotiations. 
A foundational principle of this Court is that it will only operate in situations where 
a national jurisdiction is “unable or unwilling” to bring the perpetrators of genocide, 
crimes against humanity, and war crimes to justice. Before the ICC could try a case, 
the Court’s Prosecutor must prove that the national authorities were acting “with 
the intent to shield an individual from international criminal responsibility.” This 
threshold provides a strong safeguard against unnecessary prosecutions. 

Human Rights Watch, one of the world’s largest non-governmental monitors of 
violations of human rights and the laws of war, believes this Court has tremendous 
potential to deter atrocities and provide justice to the victims of the world’s most 
heinous atrocities. It is for this reason that we profoundly regret the failure of the 
United States to support the treaty that was overwhelmingly adopted in Rome, and 
take recent diplomatic statements threatening “active opposition” on the part of the 
United States to the treaty to be misguided and indeed, contrary to this nation’s 
interest in world peace and justice. 

The claim that the statute is “overreaching” in that it purports to bind non-States 
Parties through the exercise of jurisdiction over their nationals is a gross 
mischaracterization. To begin with, it does not “bind” non-States Parties or impose 
upon them any novel obligations under international law. What it does do, is permit 
the ICC to exercise jurisdiction over the nationals of non-States Parties where there 
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is a reasonable basis to believe they have committed the most serious international 
crimes. There is nothing novel about such a result. The core crimes in the ICC trea- 
ty are crimes of universal jurisdiction — that is, they are so universally condemned, 
that any nation in the world has the authority to exercise jurisdiction over suspects 
and perpetrators, without the consent of that individual’s state of nationality. Thus, 
in the extremely unlikely event that a U.S. service person were to commit such a 
crime abroad, that State would be able to investigate and prosecute the individual 
without U.S. consent. 

Nor is there anything unusual about the conferral of jurisdiction over nationals 
of non-State Parties through the mechanism of treaty law. The United States is 
party to a dozen anti-terrorism treaties that provide universal jurisdiction for these 
crimes,and empower States Parties to investigate and prosecute perpetrators of any 
nationality found within their territory. The United States has exercised jurisdiction 
over foreigners on the basis of such treaties,without the consent of their state of na- 
tionality. Indeed, the United States extradites and surrenders its own citizens all 
the time to be tried by foreign courts that are not subjects to the United States Con- 
stitution or its Bill of Rights. There is no Constitutional impediment to this, and 
indeed, there would be no such hurdle to the surrender of U.S. nationals to an inter- 
national tribunal either. The one innovation of the ICC treaty is that it similarly 
allows states on whose territories these crimes were committed to allow the ICC to 
proceed in lieu of the state itself. Given that the ICC will follow the highest inter- 
national standards of procedural fairness and protection of defendants’ rights, this 
may often be preferable to having the accused tried in a foreign national court. 

It is of more than semantic importance to underscore that non-States Parties are 
not “bound” by the ICC treaty. The treaty does not impose any duty on non-States 
Parties that they are not already bound to fulfill. All nations are already obligated 
to investigate and punish anyone who commits genocide, crimes against humanity, 
or the most serious war crimes, and this fact is reflected in the treaty’s 
complementarity provisions that bar the ICC from acting where a State is taking 
up this task. Although it is possible for citizens of a non-State Party to come before 
the ICC, the state itself incurs no new obligations, and indeed, not even the obliga- 
tion of cooperation with the Court, unless the referral comes from the Security 
Council itself. 

The United States in particular objected to the inclusion of the consent or ratifica- 
tion of the state on whose territory the crime was committed as satisfying the pre- 
conditions to jurisdiction, and proposed that only the state of nationality of the sus- 
pect be able to satisfy the precondition through its consent or ratification of the 
treaty. Such a narrow door to the ICC’s exercise of its powers would exclude vir- 
tually any world-class criminal. No one imagines Saddam Hussein consenting to his 
own prosecution for war crimes committed in Kuwait. 

In fact, such a narrow basis for the exercise of jurisdiction would have operated 
as a powerful disincentive for states to ratify the treaty — a sort of “poison pill” to 
ensure the ICC never became operational. If refraining from ratifying the Court’s 
statute were the on sure-fire way of guaranteeing that no citizen was ever the sub- 
ject of an ICC prosecution, many states would think long and hard about ratifying 
at all. It would not make sense, therefore,for the United States to stake its position 
vis-a-vis the Court on this issue if it otherwise favored joining the treaty. 

In contrast, the current formulation that allows either the state where the crime 
was committed or the state of the suspect’s nationality to act as the “door” to juris- 
diction provides an additional incentive to ratification. Governments that want to 
insure redress should they ever be invaded and subjected to these atrocities can rat- 
ify this treaty, secure in the knowledge that this “insurance” will only operate 
should their nation be rendered incapable of enforcing justice in its own courts. 

The United States has also objected to the power of the prosecutor to act inde- 
pendently to initiate the investigation of matters on the basis of information from 
sources such as victims. United Nations personnel, or non-governmental groups, ar- 
guing that this would overwhelm the prosecutor and transform the office into a 
human rights ombudsperson. Yet it advanced no solution to this problem, though 
many have been suggested, including panels of experts to screen out frivolous or 
marginal cases. And indeed, the United States succeeded in imposing a powerful 
check on the prosecutor’s power to commence investigation of a matter by subjecting 
it to a rigorous process of challenge by an affected State and review by successive 
levels of the ICC — all without prejudice to the State’s ability to also challenge the 
investigation of any individual suspect’s case. 

In fact, the United States won mjTiad concessions at the negotiations that are re- 
flected throughout the body of the treaty, in terms of the threshold definitions of 
crimes, and the opt-out provision for war crimes generally, that constrict the reach 
of the Court to a considerable degree and make the chances of prosecution of a 
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United States citizen extremely remote indeed. It is notable that other world powers 
widely deployed abroad, such as France, the United Kingdom and Russia, did not 
see this treaty as exposing their nationals to frivolous or malicious prosecutions; and 
it is our hope that the United States will ultimately come to this point of view. 
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Related Documents 

Rome Statute of the International Criminal Court 

A/CONF. 183/9 
17 July 1998 

United Nations 

United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of 

an International Criminal Court 
Rome, Italy 
15 June-17 July 1998 

[Adopted by the United Nations Diplomatic Conference of Plenipotentiaries on the 
Establishment of an International Criminal Court on 17 July 1998.] 

PREAMBLE 

The States Parties to this Statute, 

Conscious that all peoples are united by common bonds, their cultures pieced to- 
gether in a shared heritage, and concerned that this delicate mosaic may be shat- 
tered at any time. 

Mindful that during this century millions of children, women and men have been 
victims of unimaginable atrocities that deeply shock the conscience of humanity. 

Recognizing that such grave crimes threaten the peace, security and well-being 
of the world. 

Affirming that the most serious crimes of concern to the international community 
as a whole must not go unpunished and that their effective prosecution must be en- 
sured by taking measures at the national level and by enhancing international co- 
operation. 

Determined to put an end to impunity for the perpetrators of these crimes and 
thus to contribute to the prevention of such crimes, Recalling that it is the duty of 
every State to exercise its criminal jurisdiction over those responsible for inter- 
national crimes. Reaffirming the Purposes and Principles of the Charter of the 
United Nations, and in particular that all States shall refrain from the threat or 
use of force against the territorial integrity or political independence of any State, 
or in any other manner inconsistent with the Purposes of the United Nations, 

Emphasizing in this connection that nothing in this Statute shall be taken as au- 
thorizing any State Party to intervene in an armed conflict in the internal affairs 
of any State, 

Determined to these ends and for the sake of present and future generations, to 
establish an independent permanent International Criminal Court in relationship 
with the United Nations system, with jurisdiction over the most serious crimes of 
concern to the international community as a whole. 

Emphasizing that the International Criminal Court established under this Stat- 
ute shall be complementary to national criminal jurisdictions, Resolved to guarantee 
lasting respect for the enforcement of international justice. 

Have agreed as follows: 

PART 1. ESTABLISHMENT OF THE COURT 
Article 1 
The Court 

An International Criminal Court (“the Court”) is hereby established. It shall be 
a permanent institution and shall have the power to exercise its jurisdiction over 
persons for the most serious crimes of international concern, as referred to in this 
Statute, and shall be complementary to national criminal jurisdictions. The jurisdic- 
tion and functioning of the Court shall be governed by the provisions of this Statute. 

Article 2 

Relationship of the Court with the United Nations 

The Court shall be brought into relationship with the United Nations through an 
agreement to be approved by the Assembly of States Parties to this Statute and 
thereafter concluded by the President of the Court on its behalf. 
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Article 3 
Seat of the Court 

1. The seat of the Court shall be established at The Hague in the Netherlands 
(“the host State”). 

2. The Court shall enter into a headquarters agreement with the host State, to 
be approved by the Assembly of States Parties and thereafter concluded by the 
President of the Court on its behalf. 

3. The Court may sit elsewhere, whenever it considers it desirable, as provided 
in this Statute. 


Article 4 

Legal status and powers of the Court 

1. The Court shall have international legal personality. It shall also have such 
legal capacity as may be necessary for the exercise of its functions and the fulfil- 
ment of its purposes. 

2. The Court may exercise its functions and powers, as provided in this Statute, 
on the territory of any State Party and, by special agreement, on the territory of 
any other State. 

PART 2. JURISDICTION, ADMISSIBILITY AND APPLICABLE LAW 

Article 5 

Crimes within the jurisdiction of the Court 

1. The jurisdiction of the Court shall be limited to the most serious crimes of con- 
cern to the international community as a whole. The Court has jurisdiction in ac- 
cordance with this Statute with respect to the following crimes: 

(a) The crime of genocide; 

(b) Crimes against humanity; 

(c) War crimes; 

(d) The crime of aggression. 

2. The Court shall exercise jurisdiction over the crime of aggression once a provi- 
sion is adopted in accordance with articles 121 and 123 defining the crime and set- 
ting out the conditions under which the Court shall exercise jurisdiction with re- 
spect to this crime. Such a provision shall be consistent with the relevant provisions 
of the Charter of the United Nations. 


Article 6 
Genocide 

For the purpose of this Statute, “genocide” means any of the following acts com- 
mitted with intent to destroy, in whole or in part, a national, ethnical, racial or reli- 
gious group, as such: 

(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to members of the group; 

(c) Deliberately inflicting on the group conditions of life calculated to bring 
about its physical destruction in whole or in part; 

(d) Imposing measures intended to prevent births within the group; 

(e) Forcibly transferring children of the group to another group. 

Article 7 

Crimes against humanity 

1. For the purpose of this Statute, “crime against humanity” means any of the 
following acts when committed as part of a widespread or systematic attack directed 
against any civilian population, with knowledge of the attack: 

(a) Murder; 

(b) Extermination; 

(c) Enslavement; 

(d) Deportation or forcible transfer of population; 
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(e) Imprisonment or other severe deprivation of physical liberty in violation 
of fundamental rules of international law; 

(f) Torture; 

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced 
sterilization, or any other form of sexual violence of comparable gravity; 

(h) Persecution against any identifiable group or collectivity on political, ra- 
cial, national, ethnic, cultural, religious, gender as defined in paragraph 3, or 
other grounds that are universally recognized as impermissible under inter- 
national law, in connection with any act referred to in this paragraph or any 
crime within the jurisdiction of the Court; 

(i) Enforced disappearance of persons; 

(j) The crime of apartheid; 

(k) Other inhumane acts of a similar character intentionally causing great 
suffering, or serious injury to body or to mental or physical health. 

2. For the purpose of paragraph 1: 

(a) “Attack directed against any civilian population” means a course of con- 
duct involving the multiple commission of acts referred to in paragraph 1 
against any civilian population, pursuant to or in furtherance of a State or orga- 
nizational policy to commit such attack; 

(b) “Extermination” includes the intentional infliction of conditions of life, 
inter alia the deprivation of access to food and medicine, calculated to bring 
about the destruction of part of a population; 

(c) “Enslavement” means the exercise of any or all of the powers attaching 
to the right of ownership over a person and includes the exercise of such power 
in the course of trafficking in persons, in particular women and children; 

(d) “Deportation or forcible transfer of population” means forced displacement 
of the persons concerned by expulsion or other coercive acts from the area in 
which they are lawfully present, without grounds permitted under international 
law; 

(e) “Torture” means the intentional infliction of severe pain or suffering, 
whether physical or mental, upon a person in the custody or under the control 
of the accused; except that torture shall not include pain or suffering arising 
only from, inherent in or incidental to, lawful sanctions; 

(f) “Forced pregnancy” means the unlawful confinement, of a woman forcibly 
made pregnant, with the intent of affecting the ethnic composition of any popu- 
lation or carrying out other grave violations of international law. This definition 
shall not in any way be interpreted as affecting national laws relating to preg- 
nancy; 

(g) “Persecution” means the intentional and severe deprivation of fundamen- 
tal rights contrary to international law by reason of the identity of the group 
or collectivity; 

(h) “The crime of apartheid” means inhumane acts of a character similar to 
those referred to in paragraph 1, committed in the context of an institutional- 
ized regime of systematic oppression and domination by one racial group over 
any other racial group or groups and committed with the intention of maintain- 
ing that regime; 

(i) “Enforced disappearance of persons” means the arrest, detention or abduc- 
tion of persons by, or with the authorization, support or acquiescence of, a State 
or a political organization, followed by a refusal to acknowledge that deprivation 
of freedom or to give information on the fate or whereabouts of those persons, 
with the intention of removing them from the protection of the law for a pro- 
longed period of time. 

3. For the purpose of this Statute, it is understood that the term “gender” refers 
to the two sexes, male and female, within the context of society. The term “gender” 
does not indicate any meaning different from the above. 

Article 8 
War crimes 

1. The Court shall have jurisdiction in respect of war crimes in particular when 
committed as a part of a plan or policy or as part of a large-scale commission of 
such crimes. 

2. For the purpose of this Statute, “war crimes” means: 
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(a) Grave breaches of the Geneva Conventions of 12 August 1949, namely, 
any of the following acts against persons or property protected under the provi- 
sions of the relevant Geneva Convention: 

(i) Willful killing; 

(ii) Torture or inhuman treatment, including biological experiments; 

(hi) Willfully causing great suffering, or serious injury to body or health; 

(iv) Extensive destruction and appropriation of property, not justified by 
military necessity and carried out unlawfully and wantonly; 

(v) Compelling a prisoner of war or other protected person to serve in the 
forces of a hostile Power; 

(vi) Willfully depriving a prisoner of war or other protected person of the 
rights of fair and regular trial; 

(vii) Unlawful deportation or transfer or unlawful confinement; 

(viii) Taking of hostages. 

(b) Other serious violations of the laws and customs applicable in inter- 
national armed conflict, within the established framework of international law, 
namely, any of the following acts: 

(i) Intentionally directing attacks against the civilian population as such 
or against individual civilians not taking direct part in hostilities; 

(ii) Intentionally directing attacks against civilian objects, that is, objects 
which are not military objectives; 

(hi) Intentionally directing attacks against personnel, installations, mate- 
rial, units or vehicles involved in a humanitarian assistance or peacekeep- 
ing mission in accordance with the Charter of the United Nations, as long 
as they are entitled to the protection given to civilians or civilian objects 
under the international law of armed conflict; 

(iv) Intentionally launching an attack in the knowledge that such attack 
will cause incidental loss of life or injury to civilians or damage to civilian 
objects or widespread, long-term and severe damage to the natural environ- 
ment which would be clearly excessive in relation to the concrete and direct 
overall military advantage anticipated; 

(v) Attacking or bombarding, by whatever means, towns, villages, dwell- 
ings or buildings which are undefended and which are not military objec- 
tives; 

(vi) Killing or wounding a combatant who, having laid down his arms or 
having no longer means of defence, has surrendered at discretion; 

(vii) Making improper use of a flag of truce, of the flag or of the military 
insignia and uniform of the enemy or of the United Nations, as well as of 
the distinctive emblems of the Geneva Conventions, resulting in death or 
serious personal injury; 

(viii) The transfer, directly or indirectly, by the Occupying Power of parts 
of its own civilian population into the territory it occupies, or the deporta- 
tion or transfer of all or parts of the population of the occupied territory 
within or outside this territory; 

(ix) Intentionally directing attacks against buildings dedicated to religion, 
education, art, science or charitable purposes, historic monuments, hos- 
pitals and places where the sick and wounded are collected, provided they 
are not military objectives; 

(x) Subjecting persons who are in the power of an adverse party to phys- 
ical mutilation or to medical or scientific experiments of any kind which are 
neither justified by the medical, dental or hospital treatment of the person 
concerned nor carried out in his or her interest, and which cause death to 
or seriously endanger the health of such person or persons; 

(xi) Killing or wounding treacherously individuals belonging to the hostile 
nation or army; 

(xii) Declaring that no quarter will be given; 

(xiii) Destroying or seizing the enemy’s property unless such destruction 
or seizure be imperatively demanded by the necessities of war; 

(xiv) Declaring abolished, suspended or inadmissible in a court of law the 
rights and actions of the nationals of the hostile party; 

(xv) Compelling the nationals of the hostile party to take part in the oper- 
ations of war directed against their own country, even if they were in the 
belligerent’s service before the commencement of the war; 

(xvi) Pillaging a town or place, even when taken by assault; 

(xvii) Emplo 3 dng poison or poisoned weapons; 
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(xviii) Employing asphyxiating, poisonous or other gases, and all analo- 
gous liquids, materials or devices; 

(xix) Employing bullets which expand or flatten easily in the human 
body, such as bullets with a hard envelope which does not entirely cover 
the core or is pierced with incisions; 

(xx) Emplojdng weapons, projectiles and material and methods of warfare 
which are of a nature to cause superfluous injury or unnecessary suffering 
or which are inherently indiscriminate in violation of the international law 
of armed conflict, provided that such weapons, projectiles and material and 
methods of warfare are the subject of a comprehensive prohibition and are 
included in an annex to this Statute, by an amendment in accordance with 
the relevant provisions set forth in articles 121 and 123; 

(xxi) Committing outrages upon personal dignity, in particular 
humiliating and degrading treatment; 

(xxii) Committing rape, sexual slavery, enforced prostitution, forced preg- 
nancy, as defined in article 7, paragraph 2 (f), enforced sterilization, or any 
other form of sexual violence also constituting a grave breach of the Geneva 
Conventions; 

(xxiii) Utilizing the presence of a civilian or other protected person to 
render certain points, areas or military forces immune from military oper- 
ations; 

(xxiv) Intentionally directing attacks against buildings, material, medical 
units and transport, and personnel using the distinctive emblems of the Ge- 
neva Conventions in conformity with international law; 

(xxv) Intentionally using starvation of civilians as a method of warfare 
by depriving them of objects indispensable to their survival, including 
wilfully impeding relief supplies as provided for under the Geneva Conven- 
tions; 

(xxvi) Conscripting or enlisting children under the age of fifteen years 
into the national armed forces or using them to participate actively in hos- 
tilities. 

(c) In the case of an armed conflict not of an international character, serious 
violations of article 3 common to the four Geneva Conventions of 12 August 
1949, namely, any of the following acts committed against persons taking no ac- 
tive part in the hostilities, including members of armed forces who have laid 
down their arms and those placed hors de combat by sickness, wounds, deten- 
tion or any other cause: 

(i) Violence to life and person, in particular murder of all kinds, mutila- 
tion, cruel treatment and torture; 

(ii) Committing outrages upon personal dignity, in particular humiliating 
and degrading treatment; 

(hi) Taking of hostages; 

(iv) The passing of sentences and the carrying out of executions without 
previous judgement pronounced by a regularly constituted court, affording 
all judicial guarantees which are generally recognized as indispensable. 

(d) Paragraph 2 (c) applies to armed conflicts not of an international char- 
acter and thus does not apply to situations of internal disturbances and ten- 
sions, such as riots, isolated and sporadic acts of violence or other acts of a simi- 
lar nature. 

(e) Other serious violations of the laws and customs applicable in armed con- 
flicts not of an international character, within the established framework of 
international law, namely, any of the following acts: 

(i) Intentionally directing attacks against the civilian population as such 
or against individual civilians not taking direct part in hostilities; 

(ii) Intentionally directing attacks against buildings, material, medical 
units and transport, and personnel using the distinctive emblems of the Ge- 
neva Conventions in conformity with international law; 

(hi) Intentionally directing attacks against personnel, installations, mate- 
rial, units or vehicles involved in a humanitarian assistance or peacekeep- 
ing mission in accordance with the Charter of the United Nations, as long 
as they are entitled to the protection given to civilians or civilian objects 
under the law of armed conflict; 

(iv) Intentionally directing attacks against buildings dedicated to religion, 
education, art, science or charitable purposes, historic monuments, hos- 
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pitals and places where the sick and wounded are collected, provided they 
are not military objectives; 

(v) Pillaging a town or place, even when taken by assault; 

(vi) Committing rape, sexual slavery, enforced prostitution, forced preg- 
nancy, as defined in article 7, paragraph 2 (f), enforced sterilization, and 
any other form of sexual violence also constituting a serious violation of ar- 
ticle 3 common to the four Geneva Conventions; 

(vii) Conscripting or enlisting children under the age of fifteen years into 
armed forces or groups or using them to participate actively in hostilities; 

(viii) Ordering the displacement of the civilian population for reasons re- 
lated to the conflict, unless the security of the civilians involved or impera- 
tive military reasons so demand; 

(ix) Killing or wounding treacherously a combatant adversary; 

(x) Declaring that no quarter will be given; 

(xi) Subjecting persons who are in the power of another party to the con- 
flict to physical mutilation or to medical or scientific experiments of any 
kind which are neither justified by the medical, dental or hospital treat- 
ment of the person concerned nor carried out in his or her interest, and 
which cause death to or seriously endanger the health of such person or 
persons; 

(xii) Destroying or seizing the property of an adversary unless such de- 
struction or seizure be imperatively demanded by the necessities of the con- 
flict; 

(f) Paragraph 2 (e) applies to armed conflicts not of an international character 
and thus does not apply to situations of internal disturbances and tensions, 
such as riots, isolated and sporadic acts of violence or other acts of a similar 
nature. It applies to armed conflicts that take place in the territory of a State 
when there is protracted armed conflict between governmental authorities and 
organized armed groups or between such groups. 

3. Nothing in paragraphs 2 (c) and (d) shall affect the responsibility of a Govern- 
ment to maintain or re-establish law and order in the State or to defend the unity 
and territorial integrity of the State, by all legitimate means. 

Article 9 
Elements of Crimes 

1. Elements of Crimes shall assist the Court in the interpretation and application 
of articles 6, 7 and 8. They shall be adopted by a two-thirds majority of the members 
of the Assembly of States Parties. 

2. Amendments to the Elements of Crimes may be proposed by: 

(a) Any State Party; 

(b) The judges acting by an absolute majority; 

(c) The Prosecutor. 

Such amendments shall be adopted by a two-thirds majority of the members of 
the Assembly of States Parties. 

3. The Elements of Crimes and amendments thereto shall be consistent with this 
Statute. 


Article 10 

Nothing in this Part shall be interpreted as limiting or prejudicing in any way 
existing or developing rules of international law for purposes other than this Stat- 
ute. 


Article 11 

Jurisdiction ratione temporis 

1. The Court has jurisdiction only with respect to crimes committed after the 
entry into force of this Statute. 

2. If a State becomes a Party to this Statute after its entry into force, the Court 
may exercise its jurisdiction only with respect to crimes committed after the entry 
into force of this Statute for that State, unless that State has made a declaration 
under article 12, paragraph 3. 
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Article 12 

Preconditions to the exercise of jurisdiction 

1. A State which becomes a Party to this Statute thereby accepts the jurisdiction 
of the Court with respect to the crimes referred to in article 5. 

2. In the case of article 13, paragraph (a) or (c), the Court may exercise its juris- 
diction if one or more of the following States are Parties to this Statute or have ac- 
cepted the jurisdiction of the Court in accordance with paragraph 3: 

(a) The State on the territory of which the conduct in question occurred or, 
if the crime was committed on board a vessel or aircraft, the State of registra- 
tion of that vessel or aircraft; 

(b) The State of which the person accused of the crime is a national. 

3. If the acceptance of a State which is not a Party to this Statute is required 
under paragraph 2, that State may, by declaration lodged with the Registrar, accept 
the exercise of jurisdiction by the Court with respect to the crime in question. The 
accepting State shall cooperate with the Court without any delay or exception in ac- 
cordance with Part 9. 


Article 13 

Exercise of jurisdiction 

The Court may exercise its jurisdiction with respect to a crime referred to in arti- 
cle 5 in accordance with the provisions of this Statute if: 

(a) A situation in which one or more of such crimes appears to have been com- 
mitted is referred to the Prosecutor by a State Party in accordance with article 
14; 

(b) A situation in which one or more of such crimes appears to have been com- 
mitted is referred to the Prosecutor by the Security Council acting under Chap- 
ter VII of the Charter of the United Nations; or 

(c) The Prosecutor has initiated an investigation in respect of such a crime 
in accordance with article 15. 


Article 14 

Referral of a situation by a State Party 

1. A State Party may refer to the Prosecutor a situation in which one or more 
crimes within the jurisdiction of the Court appear to have been committed request- 
ing the Prosecutor to investigate the situation for the purpose of determining wheth- 
er one or more specific persons should be charged with the commission of such 
crimes. 

2. As far as possible, a referral shall specify the relevant circumstances and be 
accompanied by such supporting documentation as is available to the State referring 
the situation. 


Article 15 
Prosecutor 

1. The Prosecutor may initiate investigations proprio motu on the basis of infor- 
mation on crimes within the jurisdiction of the Court. 

2. The Prosecutor shall analyse the seriousness of the information received. For 
this purpose, he or she may seek additional information from States, organs of the 
United Nations, intergovernmental or non-governmental organizations, or other reli- 
able sources that he or she deems appropriate, and may receive written or oral testi- 
mony at the seat of the Court. 

3. If the Prosecutor concludes that there is a reasonable basis to proceed with an 
investigation, he or she shall submit to the Pre-Trial Chamber a request for author- 
ization of an investigation, together with any supporting material collected. Victims 
may make representations to the Pre-Trial Chamber, in accordance with the Rules 
of Procedure and Evidence. 

4. If the Pre-Trial Chamber, upon examination of the request and the supporting 
material, considers that there is a reasonable basis to proceed with an investigation, 
and that the case appears to fall within the jurisdiction of the Court, it shall author- 
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ize the commencement of the investigation, without prejudice to subsequent deter- 
minations by the Court with regard to the jurisdiction and admissibility of a case. 

5. The refusal of the Pre-Trial Chamber to authorize the investigation shall not 
preclude the presentation of a subsequent request by the Prosecutor based on new 
facts or evidence regarding the same situation. 

6. If, after the preliminary examination referred to in paragraphs 1 and 2, the 
Prosecutor concludes that the information provided does not constitute a reasonable 
basis for an investigation, he or she shall inform those who provided the informa- 
tion. This shall not preclude the Prosecutor from considering further information 
submitted to him or her regarding the same situation in the light of new facts or 
evidence. 


Article 16 

Deferral of investigation or prosecution 

No investigation or prosecution may be commenced or proceeded with under this 
Statute for a period of 12 months after the Security Council, in a resolution adopted 
under Chapter VII of the Charter of the United Nations, has requested the Court 
to that effect; that request may be renewed by the Council under the same condi- 
tions. 


Article 17 
Issues of admissibility 

1. Having regard to paragraph 10 of the Preamble and article 1, the Court shall 
determine that a case is inadmissible where: 

(a) The case is being investigated or prosecuted by a State which has jurisdic- 
tion over it, unless the State is unwilling or unable genuinely to carry out the 
investigation or prosecution; 

(b) The case has been investigated by a State which has jurisdiction over it 
and the State has decided not to prosecute the person concerned, unless the de- 
cision resulted from the unwillingness or inability of the State genuinely to 
prosecute; 

(c) The person concerned has already been tried for conduct which is the sub- 
ject of the complaint, and a trial by the Court is not permitted under article 
20, paragraph 3; 

(d) The case is not of sufficient gravity to justify further action by the Court. 

2. In order to determine unwillingness in a particular case, the Court shall con- 
sider, having regard to the principles of due process recognized by international law, 
whether one or more of the following exist, as applicable: 

(a) The proceedings were or are being undertaken or the national decision 
was made for the purpose of shielding the person concerned from criminal re- 
sponsibility for crimes within the jurisdiction of the Court referred to in article 
5; 

(b) There has been an unjustified delay in the proceedings which in the cir- 
cumstances is inconsistent with an intent to bring the person concerned to jus- 
tice; 

(c) The proceedings were not or are not being conducted independently or im- 
partially, and they were or are being conducted in a manner which, in the cir- 
cumstances, is inconsistent with an intent to bring the person concerned to jus- 
tice. 

3. In order to determine inability in a particular case, the Court shall consider 
whether, due to a total or substantial collapse or unavailability of its national judi- 
cial system, the State is unable to obtain the accused or the necessary evidence and 
testimony or otherwise unable to carry out its proceedings. 

Article 18 

Preliminary rulings regarding admissibility 

1. When a situation has been referred to the Court pursuant to article 13 (a) and 
the Prosecutor has determined that there would be a reasonable basis to commence 
an investigation, or the Prosecutor initiates an investigation pursuant to articles 13 
(c) and 16, the Prosecutor shall notify all States Parties and those States which, tak- 
ing into account the information available, would normally exercise jurisdiction over 
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the crimes concerned. The Prosecutor may notify such States on a confidential basis 
and, where the Prosecutor believes it necessary to protect persons, prevent destruc- 
tion of evidence or prevent the absconding of persons, may limit the scope of the 
information provided to States. 

2. Within one month of receipt of that notice, a State may inform the Court that 
it is investigating or has investigated its nationals or others within its jurisdiction 
with respect to criminal acts which may constitute crimes referred to in article 5 
and which relate to the information provided in the notification to States. At the 
request of that State, the Prosecutor shall defer to the State’s investigation of those 
persons unless the Pre-Trial Chamber, on the application of the Prosecutor, decides 
to authorize the investigation. 

3. The Prosecutor’s deferral to a State’s investigation shall be open to review by 
the Prosecutor six months after the date of deferral or at any time when there has 
been a significant change of circumstances based on the State’s unwillingness or in- 
ability genuinely to carry out the investigation. 

4. The State concerned or the Prosecutor may appeal to the Appeals Chamber 
against a ruling of the Pre-Trial Chamber, in accordance with article 82, paragraph 

2. The appeal may be heard on an expedited basis. 

5. When the Prosecutor has deferred an investigation in accordance with para- 
graph 2, the Prosecutor may request that the State concerned periodically inform 
the Prosecutor of the progress of its investigations and any subsequent prosecutions. 
States Parties shall respond to such requests without undue delay. 

6. Pending a ruling by the Pre-Trial Chamber, or at any time when the Prosecutor 
has deferred an investigation under this article, the Prosecutor may, on an excep- 
tional basis, seek authority from the Pre-Trial Chamber to pursue necessary inves- 
tigative steps for the purpose of preserving evidence where there is a unique oppor- 
tunity to obtain important evidence or there is a significant risk that such evidence 
may not be subsequently available. 

7. A State which has challenged a ruling of the Pre-Trial Chamber under this ar- 
ticle may challenge the admissibility of a case under article 19 on the grounds of 
additional significant facts or significant change of circumstances. 

Article 19 

Challenges to the jurisdiction of the Court or the admissibility of a case 

1. The Court shall satisfy itself that it has jurisdiction in any case brought before 
it. The Court may, on its own motion, determine the admissibility of a case in ac- 
cordance with article 17. 

2. Challenges to the admissibility of a case on the grounds referred to in article 
17 or challenges to the jurisdiction of the Court may be made by: 

(a) An accused or a person for whom a warrant of arrest or a summons to 
appear has been issued under article 58; 

(b) A State which has jurisdiction over a case, on the ground that it is inves- 
tigating or prosecuting the case or has investigated or prosecuted; or 

(c) A State from which acceptance of jurisdiction is required under article 12. 

3. The Prosecutor may seek a ruling from the Court regarding a question of juris- 
diction or admissibility. In proceedings with respect to jurisdiction or admissibility, 
those who have referred the situation under article 13, as well as victims, may also 
submit observations to the Court. 

4. The admissibility of a case or the jurisdiction of the Court may be challenged 
only once by any person or State referred to in paragraph 2. The challenge shall 
take place prior to or at the commencement of the trial. In exceptional cir- 
cumstances, the Court may grant leave for a challenge to be brought more than once 
or at a time later than the commencement of the trial. Challenges to the admissibil- 
ity of a case, at the commencement of a trial, or subsequently with the leave of the 
Court, may be based only on article 17, paragraph 1 (c). 

5. A State referred to in paragraph 2 (b) and (c) shall make a challenge at the 
earliest opportunity. 

6. Prior to the confirmation of the charges, challenges to the admissibility of a 
case or challenges to the jurisdiction of the Court shall be referred to the Pre-Trial 
Chamber. After confirmation of the charges, they shall be referred to the Trial 
Chamber. Decisions with respect to jurisdiction or admissibility may be appealed to 
the Appeals Chamber in accordance with article 82. 
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7. If a challenge is made by a State referred to in paragraph 2 (b) or (c), the Pros- 
ecutor shall suspend the investigation until such time as the Court makes a deter- 
mination in accordance with article 17. 

8. Pending a ruling by the Court, the Prosecutor may seek authority from the 
Court: 

(a) To pursue necessary investigative steps of the kind referred to in article 
18, paragraph 6; 

(b) To take a statement or testimony from a witness or complete the collection 
and examination of evidence which had begun prior to the making of the chal- 
lenge; and 

(c) In cooperation with the relevant States, to prevent the absconding of per- 
sons in respect of whom the Prosecutor has already requested a warrant of ar- 
rest under article 58. 

9. The making of challenge shall not affect the validity of any act performed by 
the Prosecutor or any order or warrant issued by the Court prior to the making of 
the challenge. 

10. If the Court has decided that a case is inadmissible under article 17, the Pros- 
ecutor may submit a request for a review of the decision when he or she is fully 
satisfied that new facts have arisen which negate the basis on which the case had 
previously been found inadmissible under article 17. 

11. If the Prosecutor, having regard to the matters referred to in article 17, defers 
an investigation, the Prosecutor may request that the relevant State make available 
to the Prosecutor information on the proceedings. That information shall, at the re- 
quest of the State concerned, be confidential. If the Prosecutor thereafter decides to 
proceed with an investigation, he or she shall notify the State in respect of the pro- 
ceedings of which deferral has taken place. 

Article 20 
Ne bis in idem 

1. Except as provided in this Statute, no person shall be tried before the Court 
with respect to conduct which formed the basis of crimes for which the person has 
been convicted or acquitted by the Court. 

2. No person shall be tried before another court for a crime referred to in article 
5 for which that person has already been convicted or acquitted by the Court. 

3. No person who has been tried by another court for conduct also proscribed 
under articles 6, 7 or 8 shall be tried by the Court with respect to the same conduct 
unless the proceedings in the other court: 

(a) Were for the purpose of shielding the person concerned from criminal re- 
sponsibility for crimes within the jurisdiction of the Court; or 

(b) Otherwise were not conducted independently or impartially in accordance 
with the norms of due process recognized by international law and were con- 
ducted in a manner which, in the circumstances, was inconsistent with an in- 
tent to bring the person concerned to justice. 

Article 21 
Applicable law 

1. The Court shall apply: 

(a) In the first place, this Statute, Elements of Crimes and its Rules of Proce- 
dure and Evidence; 

(b) In the second place, where appropriate, applicable treaties and the prin- 
ciples and rules of international law, including the established principles of the 
international law of armed conflict; 

(c) Failing that, general principles of law derived by the Court from national 
laws of legal systems of the world including, as appropriate, the national laws 
of States that would normally exercise jurisdiction over the crime, provided that 
those principles are not inconsistent with this Statute and with international 
law and internationally recognized norms and standards. 

2. The Court may apply principles and rules of law as interpreted in its previous 
decisions. 

3. The application and interpretation of law pursuant to this article must be con- 
sistent with internationally recognized human rights, and be without any adverse 
distinction founded on grounds such as gender, as defined in article 7, paragraph 
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3, age, race, colour, language, religion or belief, political or other opinion, national, 
ethnic or social origin, wealth, birth or other status. 

PART 3. GENERAL PRINCIPLES OF CRIMINAL LAW 
Article 22 

Nullum crimen sine lege 

1. A person shall not be criminally responsible under this Statute unless the con- 
duct in question constitutes, at the time it takes place, a crime within the jurisdic- 
tion of the Court. 

2. The definition of a crime shall be strictly construed and shall not be extended 
by analogy. In case of ambiguity, the definition shall be interpreted in favour of the 
person being investigated, prosecuted or convicted. 

3. This article shall not affect the characterization of any conduct as criminal 
under international law independently of this Statute. 

Article 23 

Nulla poena sine lege 

A person convicted by the Court may be punished only in accordance with this 
Statute. 


Article 24 

Non-retroactivity rations personae 

1. No person shall be criminally responsible under this Statute for conduct prior 
to the entry into force of the Statute. 

2. In the event of a change in the law applicable to a given case prior to a final 
judgement, the law more favourable to the person being investigated, prosecuted or 
convicted shall apply. 


Article 25 

Individual criminal responsibility 

1. The Court shall have jurisdiction over natural persons pursuant to this Statute. 

2. A person who commits a crime within the jurisdiction of the Court shall be in- 
dividually responsible and liable for punishment in accordance with this Statute. 

3. In accordance with this Statute, a person shall be criminally responsible and 
liable for punishment for a crime within the jurisdiction of the Court if that person: 

(a) Commits such a crime, whether as an individual, jointly with another or 
through another person, regardless of whether that other person is criminally 
responsible; 

(b) Orders, solicits or induces the commission of such a crime which in fact 
occurs or is attempted; 

(c) For the purpose of facilitating the commission of such a crime, aids, abets 
or otherwise assists in its commission or its attempted commission, including 
providing the means for its commission; 

(d) In any other way contributes to the commission or attempted commission 
of such a crime by a group of persons acting with a common purpose. Such con- 
tribution shall he intentional and shall either: 

(i) Be made with the aim of furthering the criminal activity or criminal 
purpose of the group, where such activity or purpose involves the commis- 
sion of a crime within the jurisdiction of the Court; or 

(ii) Be made in the knowledge of the intention of the group to commit the 
crime; 

(e) In respect of the crime of genocide, directly and publicly incites others to 
commit genocide; 

(f) Attempts to commit such a crime by taking action that commences its exe- 
cution by means of a substantial step, but the crime does not occur because of 
circumstances independent of the person’s intentions. However, a person who 
abandons the effort to commit the crime or otherwise prevents the completion 
of the crime shall not be liable for punishment under this Statute for the at- 
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tempt to commit that crime if that person completely and voluntarily gave up 
the criminal purpose. 

4. No provision in this Statute relating to individual criminal responsibility shall 
affect the responsibility of States under international law. 

Article 26 

Exclusion of jurisdiction over persons under eighteen 

The Court shall have no jurisdiction over any person who was under the age of 
18 at the time of the alleged commission of a crime. 

Article 27 

Irrelevance of official capacity 

1. This Statute shall apply equally to all persons without any distinction based 
on official capacity. In particular, official capacity as a Head of State or Govern- 
ment, a member of a Government or parliament, an elected representative or a gov- 
ernment official shall in no case exempt a person from criminal responsibility under 
this Statute, nor shall it, in and of itself, constitute a ground for reduction of sen- 
tence. 

2. Immunities or special procedural rules which may attach to the official capacity 
of a person, whether under national or international law, shall not bar the Court 
from exercising its jurisdiction over such a person. 

Article 28 

Responsibility of commanders and other superiors 

In addition to other grounds of criminal responsibility under this Statute for 
crimes within the jurisdiction of the Court: 

1. A military commander or person effectively acting as a military commander 
shall be criminally responsible for crimes within the jurisdiction of the Court com- 
mitted by forces under his or her effective command and control, or effective author- 
ity and control as the case may be, as a result of his or her failure to exercise con- 
trol properly over such forces, where: 

(a) That military commander or person either knew or, owing to the cir- 
cumstances at the time, should have known that the forces were committing or 
about to commit such crimes; and 

(b) That military commander or person failed to take all necessary and rea- 
sonable measures within his or her power to prevent or repress their commis- 
sion or to submit the matter to the competent authorities for investigation and 
prosecution. 

2. With respect to superior and subordinate relationships not described in para- 
graph 1, a superior shall be criminally responsible for crimes within the jurisdiction 
of the Court committed by subordinates under his or her effective authority and con- 
trol, as a result of his or her failure to exercise control properly over such subordi- 
nates, where: 

(a) The superior either knew, or consciously disregarded information which 
clearly indicated, that the subordinates were committing or about to commit 
such crimes; 

(b) The crimes concerned activities that were within the effective responsibil- 
ity and control of the superior; and 

(c) The superior failed to take all necessary and reasonable measures within 
his or her power to prevent or repress their commission or to submit the matter 
to the competent authorities for investigation and prosecution. 

Article 29 

Non-applicability of statute of limitations 

The crimes within the jurisdiction of the Court shall not be subject to any statute 
of limitations. 
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Article 30 
Mental element 

1. Unless otherwise provided, a person shall be criminally responsible and liable 
for punishment for a crime within the jurisdiction of the Court only if the material 
elements are committed with intent and knowledge. 

2. For the purposes of this article, a person has intent where: 

(a) In relation to conduct, that person means to engage in the conduct; 

(b) In relation to a consequence, that person means to cause that consequence 
or is aware that it will occur in the ordinary course of events. 

3. For the purposes of this article, “knowledge” means awareness that a cir- 
cumstance exists or a consequence will occur in the ordinary course of events. 
“Know” and “knowingly” shall be construed accordingly. 

Article 31 

Grounds for excluding criminal responsibility 

1. In addition to other grounds for excluding criminal responsibility provided for 
in this Statute, a person shall not be criminally responsible if, at the time of that 
person’s conduct: 

(a) The person suffers from a mental disease or defect that destroys that per- 
son’s capacity to appreciate the unlawfulness or nature of his or her conduct, 
or capacity to control his or her conduct to conform to the requirements of law; 

(b) The person is in a state of intoxication that destroys that person’s capacity 
to appreciate the unlawfulness or nature of his or her conduct, or capacity to 
control his or her conduct to conform to the requirements of law, unless the per- 
son has become voluntarily intoxicated under such circumstances that the per- 
son knew, or disregarded the risk, that, as a result of the intoxication, he or 
she was likely to engage in conduct constituting a crime within the jurisdiction 
of the Court; 

(c) The person acts reasonably to defend himself or herself or another person 
or, in the case of war crimes, property which is essential for the survival of the 
person or another person or property which is essential for accomplishing a 
military mission, against an imminent and unlawful use of force in a manner 
proportionate to the degree of danger to the person or the other person or prop- 
erty protected. The fact that the person was involved in a defensive operation 
conducted by forces shall not in itself constitute a ground for excluding criminal 
responsibility under this subparagraph; 

(d) The conduct which is alleged to constitute a crime within the jurisdiction 
of the Court has been caused by duress resulting from a threat of imminent 
death or of continuing or imminent serious bodily harm against that person or 
another person, and the person acts necessarily and reasonably to avoid this 
threat, provided that the person does not intend to cause a greater harm than 
the one sought to be avoided. Such a threat may either be: 

(i) Made by other persons; or 

(ii) Constituted by other circumstances beyond that person’s control. 

2. The Court shall determine the applicability of the grounds for excluding crimi- 
nal responsibility provided for in this Statute to the case before it. 

3. At trial, the Court may consider a ground for excluding criminal responsibility 
other than those referred to in paragraph 1 where such a ground is derived from 
applicable law as set forth in article 21. The procedures relating to the consideration 
of such a ground shall be provided for in the Rules of Procedure and Evidence. 

Article 32 

Mistake of fact or mistake of law 

1. A mistake of fact shall be a ground for excluding criminal responsibility only 
if it negates the mental element required by the crime. 

2. A mistake of law as to whether a particular type of conduct is a crime within 
the jurisdiction of the Court shall not be a ground for excluding criminal responsibil- 
ity. A mistake of law may, however, be a ground for excluding criminal responsibil- 
ity if it negates the mental element required by such a crime, or as provided for 
in article 33. 
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Article 33 

Superior orders and prescription of law 

1. The fact that a crime within the jurisdiction of the Court has been committed 
by a person pursuant to an order of a Government or of a superior, whether military 
or civilian, shall not relieve that person of criminal responsibility unless: 

(a) The person was under a legal obligation to obey orders of the Government 
or the superior in question; 

(b) The person did not know that the order was unlawful; and 

(c) The order was not manifestly unlawful. 

2. For the purposes of this article, orders to commit genocide or crimes against 
humanity are manifestly unlawful. 

PART 4. COMPOSITION AND ADMINISTRATION OF THE COURT 

Article 34 
Organs of the Court 

The Court shall be composed of the following organs: 

(a) The Presidency; 

(b) An Appeals Division, a Trial Division and a Pre-Trial Division; 

(c) The Office of the Prosecutor; 

(d) The Registry. 


Article 35 
Service of judges 

1. All judges shall be elected as full-time members of the Court and shall be avail- 
able to serve on that basis from the commencement of their terms of office. 

2. The judges composing the Presidency shall serve on a full-time basis as soon 
as they are elected. 

3. The Presidency may, on the basis of the workload of the Court and in consulta- 
tion with its members, decide from time to time to what extent the remaining 
judges shall be required to serve on a full-time basis. Any such arrangement shall 
be without prejudice to the provisions of article 40. 

4. The financial arrangements for judges not required to serve on a full-time basis 
shall be made in accordance with article 49. 

Article 36 

Qualifications, nomination and election of judges 

1. Subject to the provisions of paragraph 2, there shall be 18 judges of the Court. 

2. (a) The Presidency, acting on behalf of the Court, may propose an increase in 
the number of judges specified in paragraph 1, indicating the reasons why this is 
considered necessary and appropriate. The Registrar shall promptly circulate any 
such proposal to all States Parties. 

(b) Any such proposal shall then be considered at a meeting of the Assembly 
of States Parties to be convened in accordance with article 112. The proposal 
shall be considered adopted if approved at the meeting by a vote of two-thirds 
of the members of the Assembly of States Parties and shall enter into force at 
such time as decided by the Assembly of States Parties. 

(c) (i) Once a proposal for an increase in the number of judges has been adopt- 
ed under subparagraph (b), the election of the additional judges shall take place 
at the next session of the Assembly of States Parties in accordance with para- 
graphs 3 to 8 inclusive, and article 37, paragraph 2; 

(ii) Once a proposal for an increase in the number of judges has been 
adopted and brought into effect under subparagraphs (b) and (c) (i), it shall 
be open to the Presidency at any time thereafter, if the workload of the 
Court justifies it, to propose a reduction in the number of judges, provided 
that the number of judges shall not he reduced below that specified in para- 
graph 1. The proposal shall be dealt with in accordance with the procedure 
laid down in subparagraphs (a) and (b). In the event that the proposal is 
adopted, the number of judges shall be progressively decreased as the terms 
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of office of serving judges expire, until the necessary number has been 
reached. 

3. (a) The judges shall be chosen from among persons of high moral character, 
impartiality and integrity who possess the qualifications required in their respective 
States for appointment to the highest judicial offices. 

(b) Every candidate for election to the Court shall: 

(i) Have established competence in criminal law and procedure, and the 
necessary relevant experience, whether as judge, prosecutor, advocate or in 
other similar capacity, in criminal proceedings; or 

(ii) Have established competence in relevant areas of international law 
such as international humanitarian law and the law of human rights, and 
extensive experience in a professional legal capacity which is of relevance 
to the judicial work of the Court; 

(c) Every candidate for election to the Court shall have an excellent knowl- 
edge of and be fluent in at least one of the working languages of the Court. 

4. (a) Nominations of candidates for election to the Court may be made by any 
State Party to this Statute, and shall be made either: 

(i) By the procedure for the nomination of candidates for appointment to 
the highest judicial offices in the State in question; or 

(ii) By the procedure provided for the nomination of candidates for the 
International Court of Justice in the Statute of that Court. Nominations 
shall be accompanied by a statement in the necessary detail specifying how 
the candidate fulfils the requirements of paragraph 3. 

(b) Each State Party may put forward one candidate for any given election 
who need not necessarily be a national of that State Party but shall in any case 
be a national of a State Party. 

(c) The Assembly of States Parties may decide to establish, if appropriate, an 
Advisory Committee on nominations. In that event, the Committee’s composi- 
tion and mandate shall be established by the Assembly of States Parties. 

5. For the purposes of the election, there shall be two lists of candidates: 

List A containing the names of candidates with the qualifications specified in 
paragraph 3 (b) (i); and 

List B containing the names of candidates with the qualifications specified in 
paragraph 3 (b) (ii). 

A candidate with sufficient qualifications for both lists may choose on which list 
to appear. At the first election to the Court, at least nine judges shall be elected 
from list A and at least five judges from list B. Subsequent elections shall be so or- 
ganized as to maintain the equivalent proportion on the Court of judges qualified 
on the two lists. 

6. (a) The judges shall be elected by secret ballot at a meeting of the Assembly 
of States Parties convened for that purpose under article 112. Subject to paragraph 
7, the persons elected to the Court shall be the 18 candidates who obtain the high- 
est number of votes and a two-thirds majority of the States Parties present and vot- 
ing. 

(b) In the event that a sufficient number of judges is not elected on the first 
ballot, successive ballots shall be held in accordance with the procedures laid 
down in subparagraph (a) until the remaining places have been filled. 

7. No two judges may be nationals of the same State. A person who, for the pur- 
poses of membership in the Court, could be regarded as a national of more than 
one State shall be deemed to be a national of the State in which that person ordi- 
narily exercises civil and political rights. 

8. (a) The States Parties shall, in the selection of judges, take into account the 
need, within the membership of the Court, for: 

(i) The representation of the principal legal systems of the world; 

(ii) Equitable geographical representation; and 

(hi) A fair representation of female and male judges. 

(b) States Parties shall also take into account the need to include judges with 
legal expertise on specific issues, including, but not limited to, violence against 
women or children. 

9. (a) Subject to subparagraph (b), judges shall hold office for a term of nine years 
and, subject to subparagraph (c) and to article 37, paragraph 2, shall not be eligible 
for re-election. 

(b) At the first election, one third of the judges elected shall be selected by 
lot to serve for a term of three years; one third of the judges elected shall be 
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selected by lot to serve for a term of six years; and the remainder shall serve 
for a term of nine years. 

(c) A judge who is selected to serve for a term of three years under subpara- 
graph (b) shall be eligible for re-election for a full term. 

10. Notwithstanding paragraph 9, a judge assigned to a Trial or Appeals Chamber 
in accordance with article 39 shall continue in office to complete any trial or appeal 
the hearing of which has already commenced before that Chamber. 

Article 37 
Judicial vacancies 

1. In the event of a vacancy, an election shall be held in accordance with article 
36 to fill the vacancy. 

2. A judge elected to fill a vacancy shall serve for the remainder of the prede- 
cessor’s term and, if that period is three years or less, shall be eligible for re-election 
for a full term under article 36. 


Article 38 
The Presidency 

1. The President and the First and Second Vice-Presidents shall be elected by an 
absolute majority of the judges. They shall each serve for a term of three years or 
until the end of their respective terms of office as judges, whichever expires earlier. 
They shall be eligible for re-election once. 

2. The First Vice-President shall act in place of the President in the event that 
the President is unavailable or disqualified. The Second Vice-President shall act in 
place of the President in the event that both the President and the First Vice-Presi- 
dent are unavailable or disqualified. 

3. The President, together with the First and Second Vice-Presidents, shall con- 
stitute the Presidency, which shall be responsible for: 

(a) The proper administration of the Court, with the exception of the Office 
of the Prosecutor; and 

(b) The other functions conferred upon it in accordance with this Statute. 

4. In discharging its responsibility under paragraph 3 (a), the Presidency shall co- 
ordinate with and seek the concurrence of the Prosecutor on all matters of mutual 
concern. 


Article 39 
Chambers 

1. As soon as possible after the election of the judges, the Court shall organize 
itself into the divisions specified in article 34, paragraph (b). The Appeals Division 
shall be composed of the President and four other judges, the Trial Division of not 
less than six judges and the Pre-Trial Division of not less than six judges. The as- 
signment of judges to divisions shall be based on the nature of the functions to be 
performed by each division and the qualifications and experience of the judges elect- 
ed to the Court, in such a way that each division shall contain an appropriate com- 
bination of expertise in criminal law and procedure and in international law. The 
Trial and Pre-Trial Divisions shall be composed predominantly of judges with crimi- 
nal trial experience. 

2. (a) The judicial functions of the Court shall be carried out in each division by 
Chambers. 

(b) (i) The Appeals Chamber shall be composed of all the judges of the Ap- 
peals Division; 

(ii) The functions of the Trial Chamber shall be carried out by three 
judges of the Trial Division; (iii) The functions of the Pre-Trial Chamber 
shall be carried out either by three judges of the Pre-Trial Division or by 
a single judge of that division in accordance with this Statute and the Rules 
of Procedure and Evidence; 

(c) Nothing in this paragraph shall preclude the simultaneous constitution of 
more than one Trial Chamber or Pre-Trial Chamber when the efficient manage- 
ment of the Court’s workload so requires. 
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3. (a) Judges assigned to the Trial and Pre-Trial Divisions shall serve in those 
divisions for a period of three years, and thereafter until the completion of any case 
the hearing of which has already commenced in the division concerned. 

(b) Judges assigned to the Appeals Division shall serve in that division for 
their entire term of office. 

4. Judges assigned to the Appeals Division shall serve only in that division. Noth- 
ing in this article shall, however, preclude the temporary attachment of judges from 
the Trial Division to the Pre-Trial Division or vice versa, if the Presidency considers 
that the efficient management of the Court’s workload so requires, provided that 
under no circumstances shall a judge who has participated in the pre-trial phase 
of a case be eligible to sit on the Trial Chamber hearing that case. 

Article 40 

Independence of the judges 

1. The judges shall be independent in the performance of their functions. 

2. Judges shall not engage in any activity which is likely to interfere with their 
judicial functions or to affect confidence in their independence. 

3. Judges required to serve on a full-time basis at the seat of the Court shall not 
engage in any other occupation of a professional nature. 

4. Any question regarding the application of paragraphs 2 and 3 shall be decided 
by an absolute majority of the judges. Where any such question concerns an individ- 
ual judge, that judge shall not take part in the decision. 

Article 41 

Excusing and disqualification of judges 

1. The Presidency may, at the request of a judge, excuse that judge from the exer- 
cise of a function under this Statute, in accordance with the Rules of Procedure and 
Evidence. 

2. (a) A judge shall not participate in any case in which his or her impartiality 
might reasonably be doubted on any ground. A judge shall be disqualified from a 
case in accordance with this paragraph if, inter alia, that judge has previously been 
involved in any capacity in that case before the Court or in a related criminal case 
at the national level involving the person being investigated or prosecuted. A judge 
shall also be disqualified on such other grounds as may be provided for in the Rules 
of Procedure and Evidence. 

(b) The Prosecutor or the person being investigated or prosecuted may request 
the disqualification of a judge under this paragraph. 

(c) Any question as to the disqualification of a judge shall be decided by an 
absolute majority of the judges. The challenged judge shall be entitled to 
present his or her comments on the matter, but shall not take part in the deci- 
sion. 


Article 42 

The Office of the Prosecutor 

1. The Office of the Prosecutor shall act independently as a separate organ of the 
Court. It shall be responsible for receiving referrals and any substantiated informa- 
tion on crimes within the jurisdiction of the Court, for examining them and for con- 
ducting investigations and prosecutions before the Court. A member of the Office 
shall not seek or act on instructions from any external source. 

2. The Office shall be headed by the Prosecutor. The Prosecutor shall have full 
authority over the management and administration of the Office, including the staff, 
facilities and other resources thereof. The Prosecutor shall be assisted by one or 
more Deputy Prosecutors, who shall be entitled to carry out any of the acts required 
of the Prosecutor under this Statute. The Prosecutor and the Deputy Prosecutors 
shall be of different nationalities. They shall serve on a full-time basis. 

3. The Prosecutor and the Deputy Prosecutors shall be persons of high moral 
character, be highly competent in and have extensive practical experience in the 
prosecution or trial of criminal cases. They shall have an excellent knowledge of and 
be fluent in at least one of the working languages of the Court. 

4. The Prosecutor shall be elected by secret ballot by an absolute majority of the 
members of the Assembly of States Parties. The Deputy Prosecutors shall be elected 
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in the same way from a list of candidates provided by the Prosecutor. The Prosecu- 
tor shall nominate three candidates for each position of Deputy Prosecutor to be 
filled. Unless a shorter term is decided upon at the time of their election, the Pros- 
ecutor and the Deputy Prosecutors shall hold office for a term of nine years and 
shall not be eligible for re-election. 

5. Neither the Prosecutor nor a Deputy Prosecutor shall engage in any activity 
which is likely to interfere with his or her prosecutorial functions or to affect con- 
fidence in his or her independence. They shall not engage in any other occupation 
of a professional nature. 

6. The Presidency may excuse the Prosecutor or a Deputy Prosecutor, at his or 
her request, from acting in a particular case. 

7. Neither the Prosecutor nor a Deputy Prosecutor shall participate in any matter 
in which their impartiality might reasonably be doubted on any ground. They shall 
be disqualified from a case in accordance with this paragraph if, inter alia, they 
have previously been involved in any capacity in that case before the Court or in 
a related criminal case at the national level involving the person being investigated 
or prosecuted. 

8. Any question as to the disqualification of the Prosecutor or a Deputy Prosecutor 
shall be decided by the Appeals Chamber. 

(a) The person being investigated or prosecuted may at any time request the 
disqualification of the Prosecutor or a Deputy Prosecutor on the grounds set out 
in this article; 

(b) The Prosecutor or the Deputy Prosecutor, as appropriate, shall be entitled 
to present his or her comments on the matter; 

9. The Prosecutor shall appoint advisers with legal expertise on specific issues, 
including, but not limited to, sexual and gender violence and violence against chil- 
dren. 


Article 43 
The Registry 

1. The Registry shall be responsible for the non-judicial aspects of the administra- 
tion and servicing of the Court, without prejudice to the functions and powers of 
the Prosecutor in accordance with article 42. 

2. The Registry shall be headed by the Registrar, who shall be the principal ad- 
ministrative officer of the Court. The Registrar shall exercise his or her functions 
under the authority of the President of the Court. 

3. The Registrar and the Deputy Registrar shall be persons of high moral char- 
acter, be highly competent and have an excellent knowledge of and be fluent in at 
least one of the working languages of the Court. 

4. The judges shall elect the Registrar by an absolute majority by secret ballot, 
taking into account any recommendation by the Assembly of States Parties. If the 
need arises and upon the recommendation of the Registrar, the judges shall elect, 
in the same manner, a Deputy Registrar. 

5. The Registrar shall hold office for a term of five years, shall be eligible for re- 
election once and shall serve on a full-time basis. The Deputy Registrar shall hold 
office for a term of five years or such shorter term as may be decided upon by an 
absolute majority of the judges, and may be elected on the basis that the Deputy 
Registrar shall be called upon to serve as required. 

6. The Registrar shall set up a Victims and Witnesses Unit within the Registry. 
This Unit shall provide, in consultation with the Office of the Prosecutor, protective 
measures and security arrangements, counselling and other appropriate assistance 
for witnesses, victims who appear before the Court and others who are at risk on 
account of testimony given by such witnesses. The Unit shall include staff with ex- 
pertise in trauma, including trauma related to crimes of sexual violence. 

Article 44 
Staff 

1. The Prosecutor and the Registrar shall appoint such qualified staff as may be 
required to their respective offices. In the case of the Prosecutor, this shall include 
the appointment of investigators. 

2. In the employment of staff, the Prosecutor and the Registrar shall ensure the 
highest standards of efficiency, competency and integrity, and shall have regard, 
mutatis mutandis, to the criteria set forth in article 36, paragraph 8. 
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3. The Registrar, with the agreement of the Presidency and the Prosecutor, shall 
propose Staff Regulations which include the terms and conditions upon which the 
staff of the Court shall be appointed, remunerated and dismissed. The Staff Regula- 
tions shall be approved by the Assembly of States Parties. 

4. The Court may, in exceptional circumstances, employ the expertise of gratis 
personnel offered by States Parties, intergovernmental organizations or non-govern- 
mental organizations to assist with the work of any of the organs of the Court. The 
Prosecutor may accept any such offer on behalf of the Office of the Prosecutor. Such 
gratis personnel shall be employed in accordance with guidelines to be established 
by the Assembly of States Parties. 


Article 45 
Solemn undertaking 

Before taking up their respective duties under this Statute, the judges, the Pros- 
ecutor, the Deputy Prosecutors, the Registrar and the Deputy Registrar shall each 
make a solemn undertaking in open court to exercise his or her respective functions 
impartially and conscientiously. 


Article 46 
Removal from office 

1. A judge, the Prosecutor, a Deputy Prosecutor, the Registrar or the Deputy Reg- 
istrar shall be removed from office if a decision to this effect is made in accordance 
with paragraph 2, in cases where that person: 

(a) Is found to have committed serious misconduct or a serious breach of his 
or her duties under this Statute, as provided for in the Rules of Procedure and 
Evidence; or 

(b) Is unable to exercise the functions required by this Statute. 

2. A decision as to the removal from office of a judge, the Prosecutor or a Deputy 
Prosecutor under paragraph 1 shall be made by the Assembly of States Parties, by 
secret ballot: 

(a) In the case of a judge, by a two-thirds majority of the States Parties upon 
a recommendation adopted by a two-thirds majority of the other judges; 

(b) In the case of the Prosecutor, by an absolute majority of the States Par- 
ties; 

(c) In the case of a Deputy Prosecutor, by an absolute majority of the States 
Parties upon the recommendation of the Prosecutor. 

3. A decision as to the removal from office of the Registrar or Deputy Registrar 
shall be made by an absolute majority of the judges. 

4. A judge. Prosecutor, Deputy Prosecutor, Registrar or Deputy Registrar whose 
conduct or ability to exercise the functions of the office as required by this Statute 
is challenged under this article shall have full opportunity to present and receive 
evidence and to make submissions in accordance with the Rules of Procedure and 
Evidence. The person in question shall not otherwise participate in the consider- 
ation of the matter. 


Article 47 
Disciplinary measures 

A judge. Prosecutor, Deputy Prosecutor, Registrar or Deputy Registrar who has 
committed misconduct of a less serious nature than that set out in article 46, para- 
graph 1, shall be subject to disciplinary measures, in accordance with the Rules of 
Procedure and Evidence. 


Article 48 

Privileges and immunities 

1. The Court shall enjoy in the territory of each State Party such privileges and 
immunities as are necessary for the fulfilment of its purposes. 

2. The judges, the Prosecutor, the Deputy Prosecutors and the Registrar shall, 
when engaged on or with respect to the business of the Court, enjoy the same privi- 
leges and immunities as are accorded to heads of diplomatic missions and shall. 



98 


after the expiry of their terms of office, continue to be accorded immunity from legal 
process of every kind in respect of words spoken or written and acts performed by 
them in their official capacity. 

3. The Deputy Registrar, the staff of the Office of the Prosecutor and the staff 
of the Registry shall enjoy the privileges and immunities and facilities necessary for 
the performance of their functions, in accordance with the agreement on the privi- 
leges and immunities of the Court. 

4. Counsel, experts, witnesses or any other person required to be present at the 
seat of the Court shall be accorded such treatment as is necessary for the proper 
functioning of the Court, in accordance with the agreement on the privileges and 
immunities of the Court. 

5. The privileges and immunities of:(a) A judge or the Prosecutor may be waived 
by an absolute majority of the judges; 

(b) The Registrar may be waived by the Presidency; 

(c) The Deputy Prosecutors and staff of the Office of the Prosecutor may be 
waived by the Prosecutor; 

(d) The Deputy Registrar and staff of the Registry may be waived by the Reg- 
istrar. 


Article 49 

Salaries, allowances and expenses 

The judges, the Prosecutor, the Deputy Prosecutors, the Registrar and the Deputy 
Registrar shall receive such salaries, allowances and expenses as may be decided 
upon by the Assembly of States Parties. These salaries and allowances shall not be 
reduced during their terms of office. 


Article 60 

Official and working languages 

1. The official languages of the Court shall be Arabic, Chinese, English, French, 
Russian and Spanish. The judgements of the Court, as well as other decisions re- 
solving fundamental issues before the Court, shall be published in the official lan- 
guages. The Presidency shall, in accordance with the criteria established by the 
Rules of Procedure and Evidence, determine which decisions may be considered as 
resolving fundamental issues for the purposes of this paragraph. 

2. The working languages of the Court shall be English and French. The Rules 
of Procedure and Evidence shall determine the cases in which other official lan- 
guages may be used as working languages. 

3. At the request of any party to a proceeding or a State allowed to intervene in 
a proceeding, the Court shall authorize a language other than English or French 
to be used by such a party or State, provided that the Court considers such author- 
ization to be adequately justified. 


Article 51 

Rules of Procedure and Evidence 

1. The Rules of Procedure and Evidence shall enter into force upon adoption by 
a two-thirds majority of the members of the Assembly of States Parties. 

2. Amendments to the Rules of Procedure and Evidence may be proposed by: 

(a) Any State Party; 

(b) The judges acting by an absolute majority; or 

(c) The Prosecutor. 

Such amendments shall enter into force upon adoption by a two-thirds majority 
of the members of the Assembly of States Parties. 

3. After the adoption of the Rules of Procedure and Evidence, in urgent cases 
where the Rules do not provide for a specific situation before the Court, the judges 
may, by a two-thirds majority, draw up provisional Rules to be applied until adopt- 
ed, amended or rejected at the next ordinary or special session of the Assembly of 
States Parties. 

4. The Rules of Procedure and Evidence, amendments thereto and any provisional 
Rule shall be consistent with this Statute. Amendments to the Rules of Procedure 
and Evidence as well as provisional Rules shall not be applied retroactively to the 
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detriment of the person who is being investigated or prosecuted or who has heen 
convicted. 

5. In the event of conflict between the Statute and the Rules of Procedure and 
Evidence, the Statute shall prevail. 


Article 62 

Regulations of the Court 

1. The judges shall, in accordance with this Statute and the Rules of Procedure 
and Evidence, adopt, by an absolute majority, the Regulations of the Court nec- 
essary for its routine functioning. 

2. The Prosecutor and the Registrar shall be consulted in the elaboration of the 
Regulations and any amendments thereto. 

3. The Regulations and any amendments thereto shall take effect upon adoption 
unless otherwise decided by the judges. Immediately upon adoption, they shall be 
circulated to States Parties for comments. If within six months there are no objec- 
tions from a majority of States Parties, they shall remain in force. 

PART 5. INVESTIGATION AND PROSECUTION 
Article 63 

Initiation of an investigation 

1. The Prosecutor shall, having evaluated the information made available to him 
or her, initiate an investigation unless he or she determines that there is no reason- 
able basis to proceed under this Statute. In deciding whether to initiate an inves- 
tigation, the Prosecutor shall consider whether: 

(a) The information available to the Prosecutor provides a reasonable basis 
to believe that a crime within the jurisdiction of the Court has been or is being 
committed; 

(b) The case is or would be admissible under article 17; and 

(c) Taking into account the gravity of the crime and the interests of victims, 
there are nonetheless substantial reasons to believe that an investigation would 
not serve the interests of justice. 

If the Prosecutor determines that there is no reasonable basis to proceed and his 
or her determination is based solely on subparagraph (c) above, he or she shall in- 
form the Pre-Trial Chamber. 

2. If, upon investigation, the Prosecutor concludes that there is not a sufficient 
basis for a prosecution because: 

(a) There is not a sufficient legal or factual basis to seek a warrant or sum- 
mons under article 68; 

(b) The case is inadmissible under article 17; or 

(c) A prosecution is not in the interests of justice, taking into account all the 
circumstances, including the gravity of the crime, the interests of victims and 
the age or infirmity of the alleged perpetrator, and his or her role in the alleged 
crime; 

The Prosecutor shall inform the Pre-Trial Chamber and the State making a refer- 
ral under article 14 or the Security Council in a case under article 13, paragraph 
(b), of his or her conclusion and the reasons for the conclusion. 

3. (a) At the request of the State making a referral under article 14 or the Secu- 
rity Council under article 13, paragraph (b), the Pre-Trial Chamber may review a 
decision of the Prosecutor under paragraph 1 or 2 not to proceed and may request 
the Prosecutor to reconsider that decision. 

(b) In addition, the Pre-Trial Chamber may, on its own initiative, review a 
decision of the Prosecutor not to proceed if it is based solely on para^aph 1 
(c) or 2 (c). In such a case, the decision of the Prosecutor shall be effective only 
if confirmed by the Pre-Trial Chamber. 

4. The Prosecutor may, at any time, reconsider a decision whether to initiate an 
investigation or prosecution based on new facts or information. 

Article 64 

Duties and powers of the Prosecutor with respect to investigations 


1. The Prosecutor shall: 
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(a) In order to establish the truth, extend the investigation to cover all facts 
and evidence relevant to an assessment of whether there is criminal responsibil- 
ity under this Statute, and, in doing so, investigate incriminating and exonerat- 
ing circumstances equally; 

(b) Take appropriate measures to ensure the effective investigation and pros- 
ecution of crimes within the jurisdiction of the Court, and in doing so, respect 
the interests and personal circumstances of victims and witnesses, including 
age, gender as defined in article 7, paragraph 3, and health, and take into ac- 
count the nature of the crime, in particular where it involves sexual violence, 
gender violence or violence against children; and 

(c) Fully respect the rights of persons arising under this Statute. 

2. The Prosecutor may conduct investigations on the territory of a State: 

(a) In accordance with the provisions of Part 9; or 

(b) As authorized by the Pre-Trial Chamber under article 57, paragraph 3 (d). 

3. The Prosecutor may: 

(a) Collect and examine evidence; 

(b) Request the presence of and question persons being investigated, victims 
and witnesses; 

(c) Seek the cooperation of any State or intergovernmental organization or ar- 
rangement in accordance with its respective competence and/or mandate; 

(d) Enter into such arrangements or agreements, not inconsistent with this 
Statute, as may be necessary to facilitate the cooperation of a State, intergov- 
ernmental organization or person; 

(e) Agree not to disclose, at any stage of the proceedings, documents or infor- 
mation that the Prosecutor obtains on the condition of confidentiality and solely 
for the purpose of generating new evidence, unless the provider of the informa- 
tion consents; and 

(f) Take necessary measures, or request that necessary measures be taken, 
to ensure the confidentiality of information, the protection of any person or the 
preservation of evidence. 


Article 65 

Rights of persons during an investigation 

1. In respect of an investigation under this Statute, a person: 

(a) Shall not be compelled to incriminate himself or herself or to confess guilt; 

(b) Shall not be subjected to any form of coercion, duress or threat, to torture 
or to any other form of cruel, inhuman or degrading treatment or punishment; 
and 

(c) Shall, if questioned in a language other than a language the person fully 
understands and speaks, have, free of any cost, the assistance of a competent 
interpreter and such translations as are necessary to meet the requirements of 
fairness; 

(d) Shall not be subjected to arbitrary arrest or detention; and shall not be 
deprived of his or her liberty except on such grounds and in accordance with 
such procedures as are established in the Statute. 

2. Where there are grounds to believe that a person has committed a crime within 
the jurisdiction of the Court and that person is about to be questioned either by the 
Prosecutor, or by national authorities pursuant to a request made under Part 9 of 
this Statute, that person shall also have the following rights of which he or she shall 
be informed prior to being questioned: 

(a) To be informed, prior to being questioned, that there are grounds to be- 
lieve that he or she has committed a crime within the jurisdiction of the Court; 

(b) To remain silent, without such silence being a consideration in the deter- 
mination of guilt or innocence; 

(c) To have legal assistance of the person’s choosing, or, if the person does not 
have legal assistance, to have legal assistance assigned to him or her, in any 
case where the interests of justice so require, and without payment by the per- 
son in any such case if the person does not have sufficient means to pay for 
it; 

(d) To be questioned in the presence of counsel unless the person has volun- 
tarily waived his or her right to counsel. 
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Article 66 

Role of the Pre-Trial Chamber in relation to a unique investigative opportunity 

1. (a) Where the Prosecutor considers an investigation to present a unique oppor- 
tunity to take testimony or a statement from a witness or to examine, collect or test 
evidence, which may not be available subsequently for the purposes of a trial, the 
Prosecutor shall so inform the Pre-Trial Chamber. 

(b) In that case, the Pre-Trial Chamber may, upon request of the Prosecutor, 
take such measures as may be necessary to ensure the efficiency and integrity 
of the proceedings and, in particular, to protect the rights of the defence. 

(c) Unless the Pre-Trial Chamber orders otherwise, the Prosecutor shall pro- 
vide the relevant information to the person who has been arrested or appeared 
in response to a summons in connection with the investigation referred to in 
subparagraph (a), in order that he or she may be heard on the matter. 

2. The measures referred to in paragraph 1 (b) may include: 

(a) Making recommendations or orders regarding procedures to be followed; 

(b) Directing that a record be made of the proceedings; 

(c) Appointing an expert to assist; 

(d) Authorizing counsel for a person who has been arrested, or appeared be- 
fore the Court in response to a summons, to participate, or where there has not 
yet been such an arrest or appearance or counsel has not been designated, ap- 
pointing another counsel to attend and represent the interests of the defence; 

(e) Naming one of its members or, if necessary, another available judge of the 
Pre-Trial or Trial Division to observe and make recommendations or orders re- 
garding the collection and preservation of evidence and the questioning of per- 
sons; 

(f) Taking such other action as may be necessary to collect or preserve evi- 
dence. 

3. (a) Where the Prosecutor has not sought measures pursuant to this article but 
the Pre-Trial Chamber considers that such measures are required to preserve evi- 
dence that it deems would be essential for the defence at trial, it shall consult with 
the Prosecutor as to whether there is good reason for the Prosecutor’s failure to re- 
quest the measures. If upon consultation, the Pre-Trial Chamber concludes that the 
Prosecutor’s failure to request such measures is unjustified, the Pre-Trial Chamber 
may take such measures on its own initiative. 

(b) A decision of the Pre-Trial Chamber to act on its own initiative under this 
paragraph may be appealed by the Prosecutor. The appeal shall be heard on 
an expedited basis. 

4. The admissibility of evidence preserved or collected for trial pursuant to this 
article, or the record thereof, shall be governed at trial by article 69, and given such 
weight as determined by the Trial Chamber. 

Article 57 

Functions and powers of the Pre-Trial Chamber 

1. Unless otherwise provided for in this Statute, the Pre-Trial Chamber shall ex- 
ercise its functions in accordance with the provisions of this article. 

2. (a) Orders or rulings of the Pre-Trial Chamber issued under articles 15, 18, 19, 
54, paragraph 2, 61, paragraph 7, and 72 must be concurred in by a majority of its 
judges. 

(b) In all other cases, a single judge of the Pre-Trial Chamber may exercise 
the functions provided for in this Statute, unless otherwise provided for in the 
Rules of Procedure and Evidence or by a majority of the Pre-Trial Chamber. 

3. In addition to its other functions under this Statute, the Pre-Trial Chamber 
may: 

(a) At the request of the Prosecutor, issue such orders and warrants as may 
be required for the purposes of an investigation; 

(b) Upon the request of a person who has been arrested or has appeared pur- 
suant to a summons under article 58, issue such orders, including measures 
such as those described in article 56, or seek such cooperation pursuant to Part 
9 as may be necessary to assist the person in the preparation of his or her 
defence; 

(c) Where necessary, provide for the protection and privacy of victims and wit- 
nesses, the preservation of evidence, the protection of persons who have been 
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arrested or appeared in response to a summons, and the protection of national 
security information; 

(d) Authorize the Prosecutor to take specific investigative steps within the ter- 
ritory of a State Party without having secured the cooperation of that State 
under Part 9 if, whenever possible having regard to the views of the State con- 
cerned, the Pre-Trial Chamber has determined in that case that the State is 
clearly unable to execute a request for cooperation due to the unavailability of 
any authority or any component of its judicial system competent to execute the 
request for cooperation under Part 9. 

(e) Where a warrant of arrest or a summons has been issued under article 
58, and having due regard to the strength of the evidence and the rights of the 
parties concerned, as provided for in this Statute and the Rules of Procedure 
and Evidence, seek the cooperation of States pursuant to article 93, paragraph 
1 (j), to take protective measures for the purpose of forfeiture in particular for 
the ultimate benefit of victims. 


Article 68 

Issuance by the Pre-Trial Chamber of a warrant of arrest or a summons to appear 

1. At any time after the initiation of an investigation, the Pre-Trial Chamber 
shall, on the application of the Prosecutor, issue a warrant of arrest of a person if, 
having examined the application and the evidence or other information submitted 
by the Prosecutor, it is satisfied that: 

(a) There are reasonable grounds to believe that the person has committed 
a crime within the jurisdiction of the Court; and 

(b) The arrest of the person appears necessary: 

(i) To ensure the person’s appearance at trial, 

(ii) To ensure that the person does not obstruct or endanger the investiga- 
tion or the court proceedings, or 

(hi) Where applicable, to prevent the person from continuing with the 
commission of that crime or a related crime which is within the jurisdiction 
of the Court and which arises out of the same circumstances. 

2. The application of the Prosecutor shall contain: 

(a) The name of the person and any other relevant identifying information; 

(b) A specific reference to the crimes within the jurisdiction of the Court 
which the person is alleged to have committed; 

(c) A concise statement of the facts which are alleged to constitute those 
crimes; 

(d) A summary of the evidence and any other information which establish rea- 
sonable grounds to believe that the person committed those crimes; and 

(e) The reason why the Prosecutor believes that the arrest of the person is 
necessary. 

3. The warrant of arrest shall contain: 

(a) The name of the person and any other relevant identifying information; 

(b) A specific reference to the crimes within the jurisdiction of the Court for 
which the person’s arrest is sought; and 

(c) A concise statement of the facts which are alleged to constitute those 
crimes. 

4. The warrant of arrest shall remain in effect until otherwise ordered by the 
Court. 

5. On the basis of the warrant of arrest, the Court may request the provisional 
arrest or the arrest and surrender of the person under Part 9. 

6. The Prosecutor may request the Pre-Trial Chamber to amend the warrant of 
arrest by modifying or adding to the crimes specified therein. The Pre-Trial Cham- 
ber shall so amend the warrant if it is satisfied that there are reasonable grounds 
to believe that the person committed the modified or additional crimes. 

7. As an alternative to seeking a warrant of arrest, the Prosecutor may submit 
an application requesting that the Pre-Trial Chamber issue a summons for the per- 
son to appear. If the Pre-Trial Chamber is satisfied that there are reasonable 
grounds to believe that the person committed the crime alleged and that a summons 
is sufficient to ensure the person’s appearance, it shall issue the summons, with or 
without conditions restricting liberty (other than detention) if provided for by na- 
tional law, for the person to appear. The summons shall contain: 

(a) The name of the person and any other relevant identifying information; 
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(b) The specified date on which the person is to appear; 

(c) A specific reference to the crimes within the jurisdiction of 
which the person is alleged to have committed; and 

(d) A concise statement of the facts which are alleged to constitute 

The summons shall be served on the person. 

Article 69 

Arrest proceedings in the custodial State 

1. A State Party which has received a request for provisional arrest or for arrest 
and surrender shall immediately take steps to arrest the person in question in ac- 
cordance with its laws and the provisions of Part 9. 

2. A person arrested shall be brought promptly before the competent judicial au- 
thority in the custodial State which shall determine, in accordance with the law of 
that State, that: 

(a) The warrant applies to that person; 

(b) The person has been arrested in accordance with the proper process; and 

(c) The person’s rights have been respected. 

3. The person arrested shall have the right to apply to the competent authority 
in the custodial State for interim release pending surrender. 

4. In reaching a decision on any such application, the competent authority in the 
custodial State shall consider whether, given the gravity of the alleged crimes, there 
are urgent and exceptional circumstances to justify interim release and whether 
necessary safeguards exist to ensure that the custodial State can fulfil its duty to 
surrender the person to the Court. It shall not be open to the competent authority 
of the custodial State to consider whether the warrant of arrest was properly issued 
in accordance with article 58, paragraph 1 (a) and (b). 

5. The Pre-Trial Chamber shall be notified of any request for interim release and 
shall make recommendations to the competent authority in the custodial State. The 
competent authority in the custodial State shall give full consideration to such rec- 
ommendations, including any recommendations on measures to prevent the escape 
of the person, before rendering its decision. 

6. If the person is granted interim release, the Pre-Trial Chamber may request 
periodic reports on the status of the interim release. 

7. Once ordered to be surrendered by the custodial State, the person shall be de- 
livered to the Court as soon as possible. 

Article 60 

Initial proceedings before the Court 

1. Upon the surrender of the person to the Court, or the person’s appearance be- 
fore the Court voluntarily or pursuant to a summons, the Pre-Trial Chamber shall 
satisfy itself that the person has been informed of the crimes which he or she is 
alleged to have committed, and of his or her rights under this Statute, including 
the right to apply for interim release pending trial. 

2. A person subject to a warrant of arrest may apply for interim release pending 
trial. If the Pre-Trial Chamber is satisfied that the conditions set forth in article 
58, paragraph 1, are met, the person shall continue to be detained. If it is not so 
satisfied, the Pre-Trial Chamber shall release the person, with or without condi- 
tions. 

3. The Pre-Trial Chamber shall periodically review its ruling on the release or de- 
tention of the person, and may do so at any time on the request of the Prosecutor 
or the person. Upon such review, it may modify its ruling as to detention, release 
or conditions of release, if it is satisfied that changed circumstances so require. 

4. The Pre-Trial Chamber shall ensure that a person is not detained for an unrea- 
sonable period prior to trial due to inexcusable delay by the Prosecutor. If such 
delay occurs, the Court shall consider releasing the person, with or without condi- 
tions. 

5. If necessary, the Pre-Trial Chamber may issue a warrant of arrest to secure 
the presence of a person who has been released. 


the Court 
the crime. 
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Article 61 

Confirmation of the charges before trial 

1. Subject to the provisions of paragraph 2, within a reasonable time after the per- 
son’s surrender or voluntary appearance before the Court, the Pre-Trial Chamber 
shall hold a hearing to confirm the charges on which the Prosecutor intends to seek 
trial. The hearing shall be held in the presence of the Prosecutor and the person 
charged, as well as his or her counsel. 

2. The Pre-Trial Chamber may, upon request of the Prosecutor or on its own mo- 
tion, hold a hearing in the absence of the person charged to confirm the charges 
on which the Prosecutor intends to seek trial when the person has: 

(a) Waived his or her right to be present; or 

(b) Fled or cannot be found and all reasonable steps have been taken to se- 
cure his or her appearance before the Court and to inform the person of the 
charges and that a hearing to confirm those charges will be held. 

In that case, the person shall be represented by counsel where the Pre-Trial 
Chamber determines that it is in the interests of justice. 

3. Within a reasonable time before the hearing, the person shall: 

(a) Be provided with a copy of the document containing the charges on which 
the Prosecutor intends to bring the person to trial; and 

(b) Be informed of the evidence on which the Prosecutor intends to rely at 
the hearing. 

The Pre-Trial Chamber may issue orders regarding the disclosure of information 
for the purposes of the hearing. 

4. Before the hearing, the Prosecutor may continue the investigation and may 
amend or withdraw any charges. The person shall be given reasonable notice before 
the hearing of any amendment to or withdrawal of charges. In case of a withdrawal 
of charges, the Prosecutor shall notify the Pre-Trial Chamber of the reasons for the 
withdrawal. 

5. At the hearing, the Prosecutor shall support each charge with sufficient evi- 
dence to establish substantial grounds to believe that the person committed the 
crime charged. The Prosecutor may rely on documentary or summary evidence and 
need not call the witnesses expected to testify at the trial. 

6. At the hearing, the person may: 

(a) Object to the charges; 

(b) Challenge the evidence presented by the Prosecutor; and 

(c) Present evidence. 

7. The Pre-Trial Chamber shall, on the basis of the hearing, determine whether 
there is sufficient evidence to establish substantial grounds to believe that the per- 
son committed each of the crimes charged. Based on its determination, the Pre-Trial 
Chamber shall: 

(a) Confirm those charges in relation to which it has determined that there 
is sufficient evidence; and commit the person to a Trial Chamber for trial on 
the charges as confirmed; 

(b) Decline to confirm those charges in relation to which it has determined 
that there is insufficient evidence; 

(c) Adjourn the hearing and request the Prosecutor to consider: 

(i) Providing further evidence or conducting further investigation with re- 
spect to a particular charge; or 

(ii) Amending a charge because the evidence submitted appears to estab- 
lish a different crime within the jurisdiction of the Court. 

8. Where the Pre-Trial Chamber declines to confirm a charge, the Prosecutor shall 
not be precluded from subsequently requesting its confirmation if the request is sup- 
ported by additional evidence. 

9. After the charges are confirmed and before the trial has begun, the Prosecutor 
may, with the permission of the Pre-Trial Chamber and after notice to the accused, 
amend the charges. If the Prosecutor seeks to add additional charges or to sub- 
stitute more serious charges, a hearing under this article to confirm those charges 
must be held. After commencement of the trial, the Prosecutor may, with the per- 
mission of the Trial Chamber, withdraw the charges. 

10. Any warrant previously issued shall cease to have effect with respect to any 
charges which have not been confirmed by the Pre-Trial Chamber or which have 
been withdrawn by the Prosecutor. 



105 


11. Once the charges have been confirmed in accordance with this article, the 
Presidency shall constitute a Trial Chamber which, subject to paragraph 8 and to 
article 64, paragraph 4, shall be responsible for the conduct of subsequent proceed- 
ings and may exercise any function of the Pre-Trial Chamber that is relevant and 
capable of application in those proceedings. 

PAET 6. THE TRIAL 

Article 62 
Place of trial 

Unless otherwise decided, the place of the trial shall be the seat of the Court. 

Article 63 

Trial in the presence of the accused 

1. The accused shall be present during the trial. 

2. If the accused, being present before the Court, continues to disrupt the trial, 
the Trial Chamber may remove the accused and shall make provision for him or 
her to observe the trial and instruct counsel from outside the courtroom, through 
the use of communications technology, if required. Such measures shall be taken 
only in exceptional circumstances after other reasonable alternatives have proved 
inadequate, and only for such duration as is strictly required. 

Article 64 

Functions and powers of the Trial Chamber 

1. The functions and powers of the Trial Chamber set out in this article shall be 
exercised in accordance with this Statute and the Rules of Procedure and Evidence. 

2. The Trial Chamber shall ensure that a trial is fair and expeditious and is con- 
ducted with full respect for the rights of the accused and due regard for the protec- 
tion of victims and witnesses. 

3. Upon assignment of a case for trial in accordance with this Statute, the Trial 
Chamber assigned to deal with the case shall: 

(a) Confer with the parties and adopt such procedures as are necessary to fa- 
cilitate the fair and expeditious conduct of the proceedings; 

(b) Determine the language or languages to be used at trial; and 

(c) Subject to any other relevant provisions of this Statute, provide for disclo- 
sure of documents or information not previously disclosed, sufficiently in ad- 
vance of the commencement of the trial to enable adequate preparation for trial. 

4. The Trial Chamber may, if necessary for its effective and fair functioning, refer 
preliminary issues to the Pre-Trial Chamber or, if necessary, to another available 
judge of the Pre-Trial Division. 

5. Upon notice to the parties, the Trial Chamber may, as appropriate, direct that 
there be joinder or severance in respect of charges against more than one accused. 

6. In performing its functions prior to trial or during the course of a trial, the 
Trial Chamber may, as necessary: 

(a) Exercise any functions of the Pre-Trial Chamber referred to in article 61, 
paragraph 11; 

(b) Require the attendance and testimony of witnesses and production of doc- 
uments and other evidence by obtaining, if necessary, the assistance of States 
as provided in this Statute; 

(c) Provide for the protection of confidential information; 

(d) Order the production of evidence in addition to that already collected prior 
to the trial or presented during the trial by the parties; 

(e) Provide for the protection of the accused, witnesses and victims; and 

(f) Rule on any other relevant matters. 

7. The trial shall be held in public. The Trial Chamber may, however, determine 
that special circumstances require that certain proceedings be in closed session for 
the purposes set forth in article 68, or to protect confidential or sensitive informa- 
tion to be given in evidence. 

8. (a) At the commencement of the trial, the Trial Chamber shall have read to 
the accused the charges previously confirmed by the Pre-Trial Chamber. The Trial 
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Chamber shall satisfy itself that the accused understands the nature of the charges. 
It shall afford him or her the opportunity to make an admission of guilt in accord- 
ance with article 65 or to plead not guilty. 

(b) At the trial, the presiding judge may give directions for the conduct of pro- 
ceedings, including to ensure that they are conducted in a fair and impartial 
manner. Subject to any directions of the presiding judge, the parties may sub- 
mit evidence in accordance with the provisions of this Statute. 

9. The Trial Chamber shall have, inter alia, the power on application of a party 
or on its own motion to: 

(a) Rule on the admissibility or relevance of evidence; and 

(b) Take all necessary steps to maintain order in the course of a hearing. 

10. The Trial Chamber shall ensure that a complete record of the trial, which ac- 
curately reflects the proceedings, is made and that it is maintained and preserved 
by the Registrar. 


Article 65 

Proceedings on an admission of guilt 

1. Where the accused makes an admission of guilt pursuant to article 64, para- 
graph 8 (a), the Trial Chamber shall determine whether: 

(a) The accused understands the nature and consequences of the admission 
of guilt; 

(b) The admission is voluntarily made by the accused after sufficient consulta- 
tion with defence counsel; and 

(c) The admission of guilt is supported by the facts of the case that are con- 
tained in: 

(i) The charges brought by the Prosecutor and admitted by the accused; 

(ii) Any materials presented by the Prosecutor which supplement the 
charges and which the accused accepts; and 

(hi) Any other evidence, such as the testimony of witnesses, presented by 
the Prosecutor or the accused. 

2. Where the Trial Chamber is satisfied that the matters referred to in paragraph 
1 are established, it shall consider the admission of guilt, together with any addi- 
tional evidence presented, as establishing all the essential facts that are required 
to prove the crime to which the admission of guilt relates, and may convict the ac- 
cused of that crime. 

3. Where the Trial Chamber is not satisfied that the matters referred to in para- 
graph 1 are established, it shall consider the admission of guilt as not having been 
made, in which case it shall order that the trial be continued under the ordinary 
trial procedures provided by this Statute and may remit the case to another Trial 
Chamber. 

4. Where the Trial Chamber is of the opinion that a more complete presentation 
of the facts of the case is required in the interests of justice, in particular the inter- 
ests of the victims, the Trial Chamber may: 

(a) Request the Prosecutor to present additional evidence, including the testi- 
mony of witnesses; or 

(b) Order that the trial be continued under the ordinary trial procedures pro- 
vided by this Statute, in which case it shall consider the admission of guilt as 
not having been made and may remit the case to another Trial Chamber. 

5. Any discussions between the Prosecutor and the defence regarding modification 
of the charges, the admission of guilt or the penalty to be imposed shall not be bind- 
ing on the Court. 


Article 66 

Presumption of innocence 

1. Everyone shall be presumed innocent until proved guilty before the Court in 
accordance with the applicable law. 

2. The onus is on the Prosecutor to prove the guilt of the accused. 

3. In order to convict the accused, the Court must be convinced of the guilt of the 
accused beyond reasonable doubt. 
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Article 67 
Rights of the accused 

1. In the determination of any charge, the accused shall he entitled to a public 
hearing, having regard to the provisions of this Statute, to a fair hearing conducted 
impartially, and to the following minimum guarantees, in full equality: 

(a) To be informed promptly and in detail of the nature, cause and content 
of the charge, in a language which the accused fully understands and speaks; 

(b) To have adequate time and facilities for the preparation of the defence and 
to communicate freely with counsel of the accused’s choosing in confidence; 

(c) To be tried without undue delay; 

(d) Subject to article 63, paragraph 2, to be present at the trial, to conduct 
the defence in person or through legal assistance of the accused’s choosing, to 
be informed, if the accused does not have legal assistance, of this right and to 
have legal assistance assigned by the Court in any case where the interests of 
justice so require, and without payment if the accused lacks sufficient means 
to pay for it; 

(e) To examine, or have examined, the witnesses against him or her and to 
obtain the attendance and examination of witnesses on his or her behalf under 
the same conditions as witnesses against him or her. The accused shall also be 
entitled to raise defences and to present other evidence admissible under this 
Statute; 

(f) To have, free of any cost, the assistance of a competent interpreter and 
such translations as are necessary to meet the requirements of fairness, if any 
of the proceedings of or documents presented to the Court are not in a language 
which the accused fully understands and speaks; 

(g) Not to be compelled to testify or to confess guilt and to remain silent, 
without such silence being a consideration in the determination of guilt or inno- 
cence; 

(h) To make an unsworn oral or written statement in his or her defence; and 

(i) Not to have imposed on him or her any reversal of the burden of proof or 
any onus of rebuttal. 

2. In addition to any other disclosure provided for in this Statute, the Prosecutor 
shall, as soon as practicable, disclose to the defence evidence in the Prosecutor’s pos- 
session or control which he or she believes shows or tends to show the innocence 
of the accused, or to mitigate the guilt of the accused, or which may affect the credi- 
bility of prosecution evidence. In case of doubt as to the application of this para- 
graph, the Court shall decide. 


Article 68 

Protection of the victims and witnesses and their participation in the proceedings 

1. The Court shall take appropriate measures to protect the safety, physical and 
psychological well-being, dignity and privacy of victims and witnesses. In so doing, 
the Court shall have regard to all relevant factors, including age, gender as defined 
in article 2, paragraph 3, and health, and the nature of the crime, in particular, but 
not limited to, where the crime involves sexual or gender violence or violence 
against children. The Prosecutor shall take such measures particularly during the 
investigation and prosecution of such crimes. These measures shall not be preju- 
dicial to or inconsistent with the rights of the accused and a fair and impartial trial. 

2. As an exception to the principle of public hearings provided for in article 67, 
the Chambers of the Court may, to protect victims and witnesses or an accused, con- 
duct any part of the proceedings in camera or allow the presentation of evidence 
by electronic or other special means. In particular, such measures shall be imple- 
mented in the case of a victim of sexual violence or a child who is a victim or a 
witness, unless otherwise ordered by the Court, having regard to all the cir- 
cumstances, particularly the views of the victim or witness. 

3. Where the personal interests of the victims are affected, the Court shall permit 
their views and concerns to be presented and considered at stages of the proceedings 
determined to be appropriate by the Court and in a manner which is not prejudicial 
to or inconsistent with the rights of the accused and a fair and impartial trial. Such 
views and concerns may be presented by the legal representatives of the victims 
where the Court considers it appropriate, in accordance with the Rules of Procedure 
and Evidence. 
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4. The Victims and Witnesses Unit may advise the Prosecutor and the Court on 
appropriate protective measures, security arrangements, counselling and assistance 
as referred to in article 43, paragraph 6. 

5. Where the disclosure of evidence or information pursuant to this Statute may 
lead to the grave endangerment of the security of a witness or his or her family, 
the Prosecutor may, for the purposes of any proceedings conducted prior to the com- 
mencement of the trial, withhold such evidence or information and instead submit 
a summary thereof. Such measures shall be exercised in a manner which is not prej- 
udicial to or inconsistent with the rights of the accused and a fair and impartial 
trial. 

6. A State may make an application for necessary measures to be taken in respect 
of the protection of its servants or agents and the protection of confidential or sen- 
sitive information. 


Article 69 
Evidence 

1. Before testifying, each witness shall, in accordance with the Rules of Procedure 
and Evidence, give an undertaking as to the truthfulness of the evidence to be given 
by that witness. 

2. The testimony of a witness at trial shall be given in person, except to the extent 
provided by the measures set forth in article 68 or in the Rules of Procedure and 
Evidence. The Court may also permit the giving of viva voce (oral) or recorded testi- 
mony of a witness by means of video or audio technology, as well as the introduction 
of documents or written transcripts, subject to this Statute and in accordance with 
the Rules of Procedure and Evidence. These measures shall not be prejudicial to or 
inconsistent with the rights of the accused. 

3. The parties may submit evidence relevant to the case, in accordance with arti- 
cle 64. The Court shall have the authority to request the submission of all evidence 
that it considers necessary for the determination of the truth. 

4. The Court may rule on the relevance or admissibility of any evidence, taking 
into account, inter alia, the probative value of the evidence and any prejudice that 
such evidence may cause to a fair trial or to a fair evaluation of the testimony of 
a witness, in accordance with the Rules of Procedure and Evidence. 

5. The Court shall respect and observe privileges on confidentiality as provided 
for in the Rules of Procedure and Evidence. 

6. The Court shall not require proof of facts of common knowledge but may take 
judicial notice of them. 

7. Evidence obtained by means of a violation of this Statute or internationally rec- 
ognized human rights shall not be admissible if: 

(a) The violation casts substantial doubt on the reliability of the evidence; or 

(b) The admission of the evidence would be antithetical to and would seriously 
damage the integrity of the proceedings. 

8. When deciding on the relevance or admissibility of evidence collected by a 
State, the Court shall not rule on the application of the State’s national law. 

Article 70 

Offences against the administration of justice 

1. The Court shall have jurisdiction over the following offences against its admin- 
istration of justice when committed intentionally: 

(a) Giving false testimony when under an obligation pursuant to article 69, 
paragraph 1, to tell the truth; 

(b) Presenting evidence that the party knows is false or forged; 

(c) Corruptly influencing a witness, obstructing or interfering with the attend- 
ance or testimony of a witness, retaliating against a witness for giving testi- 
mony or destroying, tampering with or interfering with the collection of evi- 
dence; 

(d) Impeding, intimidating or corruptly influencing an official of the Court for 
the purpose of forcing or persuading the official not to perform, or to perform 
improperly, his or her duties; 

(e) Retaliating against an official of the Court on account of duties performed 
by that or another official; 
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(f) Soliciting or accepting a bribe as an official of the Court in conjunction 
with his or her official duties. 

2. The principles and procedures governing the Court’s exercise of jurisdiction 
over offences under this article shall he those provided for in the Rules of Procedure 
and Evidence. The conditions for providing international cooperation to the Court 
with respect to its proceedings under this article shall be governed by the domestic 
laws of the requested State. 

3. In the event of conviction, the Court may impose a term of imprisonment not 
exceeding five years, or a fine in accordance with the Rules of Procedure and Evi- 
dence, or both. 

4. (a) Each State Party shall extend its criminal laws penalizing offences against 
the integrity of its own investigative or judicial process to offences against the ad- 
ministration of justice referred to in this article, committed on its territory, or by 
one of its nationals; 

(b) Upon request by the Court, whenever it deems it proper, the State Party 
shall submit the case to its competent authorities for the purpose of prosecution. 
Those authorities shall treat such cases with diligence and devote sufficient re- 
sources to enable them to be conducted effectively. 

Article 71 

Sanctions for misconduct before the Court 

1. The Court may sanction persons present before it who commit misconduct, in- 
cluding disruption of its proceedings or deliberate refusal to comply with its direc- 
tions, by administrative measures other than imprisonment, such as temporary or 
permanent removal from the courtroom, a fine or other similar measures provided 
for in the Rules of Procedure and Evidence. 

2. The procedures governing the imposition of the measures set forth in paragraph 

1 shall be those provided for in the Rules of Procedure and Evidence. 

Article 72 

Protection of national security information 

1. This article applies in any case where the disclosure of the information or docu- 
ments of a State would, in the opinion of that State, prejudice its national security 
interests. Such cases include those falling within the scope of article 56, paragraphs 

2 and 3, article 61, paragraph 3, article 64, paragraph 3, article 67, paragraph 2, 
article 68, paragraph 6, article 87, paragraph 6 and article 93, as well as cases aris- 
ing at any other stage of the proceedings where such disclosure may be at issue. 

2. This article shall also apply when a person who has been requested to give in- 
formation or evidence has refused to do so or has referred the matter to the State 
on the ground that disclosure would prejudice the national security interests of a 
State and the State concerned confirms that it is of the opinion that disclosure 
would prejudice its national security interests. 

3. Nothing in this article shall prejudice the requirements of confidentiality appli- 
cable under article 54, paragraph 3 (e) and (f), or the application of article 73. 

4. If a State learns that information or documents of the State are being, or are 
likely to be, disclosed at any stage of the proceedings, and it is of the opinion that 
disclosure would prejudice its national security interests, that State shall have the 
right to intervene in order to obtain resolution of the issue in accordance with this 
article. 

5. If, in the opinion of a State, disclosure of information would prejudice its na- 
tional security interests, all reasonable steps will be taken by the State, acting in 
conjunction with the Prosecutor, the Defence or the Pre-Trial Chamber or Trial 
Chamber, as the case may he, to seek to resolve the matter by cooperative means. 
Such steps may include: 

(a) Modification or clarification of the request; 

(b) A determination by the Court regarding the relevance of the information 
or evidence sought, or a determination as to whether the evidence, though rel- 
evant, could be or has been obtained from a source other than the requested 
State; 

(c) Obtaining the information or evidence from a different source or in a dif- 
ferent form; or 

(d) Agreement on conditions under which the assistance could be provided in- 
cluding, among other things, providing summaries or redactions, limitations on 
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disclosure, use of in camera or ex parte proceedings, or other protective meas- 
ures permissible under the Statute and the Rules. 

6. Once all reasonable steps have been taken to resolve the matter through coop- 
erative means, and if the State considers that there are no means or conditions 
under which the information or documents could be provided or disclosed without 
prejudice to its national security interests, it shall so notify the Prosecutor or the 
Court of the specific reasons for its decision, unless a specific description of the rea- 
sons would itself necessarily result in such prejudice to the State’s national security 
interests. 

7. Thereafter, if the Court determines that the evidence is relevant and necessary 
for the establishment of the guilt or innocence of the accused, the Court may under- 
take the following actions: 

(a) Where disclosure of the information or document is sought pursuant to a 
request for cooperation under Part 9 or the circumstances described in para- 
graph 2, and the State has invoked the ground for refusal referred to in article 
93, paragraph 4: 

(i) The Court may, before making any conclusion referred to in subpara- 
graph 7 (a) (ii), request further consultations for the purpose of considering 
the State’s representations, which may include, as appropriate, hearings in 
camera and ex parte; 

(ii) If the Court concludes that, by invoking the ground for refusal under 
article 93, paragraph 4, in the circumstances of the case, the requested 
State is not acting in accordance with its obligations under the Statute, the 
Court may refer the matter in accordance with article 87, paragraph 7, 
specifying the reasons for its conclusion; and 

(hi) The Court may make such inference in the trial of the accused as 
to the existence or non-existence of a fact, as may be appropriate in the cir- 
cumstances; or 

(b) In all other circumstances: 

(i) Order disclosure; or 

(ii) To the extent it does not order disclosure, make such inference in the 
trial of the accused as to the existence or non-existence of a fact, as may 
be appropriate in the circumstances. 

Article 73 

Third-party information or documents 

If a State Party is requested by the Court to provide a document or information 
in its custody, possession or control, which was disclosed to it in confidence by a 
State, intergovernmental organization or international organization, it shall seek 
the consent of the originator to disclose that document or information. If the origina- 
tor is a State Party, it shall either consent to disclosure of the information or docu- 
ment or undertake to resolve the issue of disclosure with the Court, subject to the 
provisions of article 72. If the originator is not a State Party and refuses consent 
to disclosure, the requested State shall inform the Court that it is unable to provide 
the document or information because of a pre-existing obligation of confidentiality 
to the originator. 


Article 74 

Requirements for the decision 

1. All the judges of the Trial Chamber shall be present at each stage of the trial 
and throughout their deliberations. The Presidency may, on a case-by-case basis, 
designate, as available, one or more alternate judges to be present at each stage of 
the trial and to replace a member of the Trial Chamber if that member is unable 
to continue attending. 

2. The Trial Chamber’s decision shall be based on its evaluation of the evidence 
and the entire proceedings. The decision shall not exceed the facts and cir- 
cumstances described in the charges and any amendments to the charges. The 
Court may base its decision only on evidence submitted and discussed before it at 
the trial. 

3. The judges shall attempt to achieve unanimity in their decision, failing which 
the decision shall be taken by a majority of the judges. 

4. The deliberations of the Trial Chamber shall remain secret. 
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5. The decision shall be in writing and shall contain a full and reasoned statement 
of the Trial Chamber’s findings on the evidence and conclusions. The Trial Chamber 
shall issue one decision. When there is no unanimity, the Trial Chamber’s decision 
shall contain the views of the majority and the minority. The decision or a summary 
thereof shall be delivered in open court. 

Article 75 
Reparations to victims 

1. The Court shall establish principles relating to reparations to, or in respect of, 
victims, including restitution, compensation and rehabilitation. On this basis, in its 
decision the Court may, either upon request or on its own motion in exceptional cir- 
cumstances, determine the scope and extent of any damage, loss and injury to, or 
in respect of, victims and will state the principles on which it is acting. 

2. The Court may make an order directly against a convicted person specifying 
appropriate reparations to, or in respect of, victims, including restitution, compensa- 
tion and rehabilitation. Where appropriate, the Court may order that the award for 
reparations be made through the Trust Fund provided for in article 79. 

3. Before making an order under this article, the Court may invite and shall take 
account of representations from or on behalf of the convicted person, victims, other 
interested persons or interested States. 

4. In exercising its power under this article, the Court may, after a person is con- 
victed of a crime within the jurisdiction of tbe Court, determine whether, in order 
to give effect to an order which it may make under this article, it is necessary to 
seek measures under article 93, paragraph 1. 

5. A State Party shall give effect to a decision under this article as if the provi- 
sions of article 109 were applicable to this article. 

6. Nothing in this article shall be interpreted as prejudicing the rights of victims 
under national or international law. 


Article 76 
Sentencing 

1. In the event of a conviction, the Trial Chamber shall consider the appropriate 
sentence to be imposed and shall take into account the evidence presented and sub- 
missions made during the trial that are relevant to the sentence. 

2. Except where article 65 applies and before the completion of the trial, the Trial 
Chamber may on its own motion and shall, at the request of the Prosecutor or the 
accused, hold a further hearing to hear any additional evidence or submissions rel- 
evant to the sentence, in accordance with the Rules of Procedure and Evidence. 

3. Where paragraph 2 applies, any representations under article 75 shall be heard 
during the further hearing referred to in paragraph 2 and, if necessary, during any 
additional hearing. 

4. The sentence shall be pronounced in public and, wherever possible, in the pres- 
ence of the accused. 


PART 7. PENALTIES 
Article 77 
Applicable penalties 

1. Subject to article 110, the Court may impose one of the following penalties on 
a person convicted of a crime under article 5 of this Statute: 

(a) Imprisonment for a specified number of years, which may not exceed a 
maximum of 30 years; or 

(b) A term of life imprisonment when justified by the extreme gravity of the 
crime and the individual circumstances of the convicted person. 

2. In addition to imprisonment, the Court may order: 

(a) A fine under the criteria provided for in the Rules of Procedure and Evi- 
dence; 

(b) A forfeiture of proceeds, property and assets derived directly or indirectly 
from that crime, without prejudice to the rights of bona fide third parties. 
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Article 78 

Determination of the sentence 

1. In determining the sentence, the Court shall, in accordance with the Rules of 
Procedure and Evidence, take into account such factors as the gravity of the crime 
and the individual circumstances of the convicted person. 

2. In imposing a sentence of imprisonment, the Court shall deduct the time, if 
any, previously spent in detention in accordance with an order of the Court. The 
Court may deduct any time otherwise spent in detention in connection with conduct 
underlying the crime. 

3. When a person has been convicted of more than one crime, the Court shall pro- 
nounce a sentence for each crime and a joint sentence specifying the total period 
of imprisonment. This period shall be no less than the highest individual sentence 
pronounced and shall not exceed 30 years’ imprisonment or a sentence of life impris- 
onment in conformity with article 77, paragraph 1 (b). 

Article 79 

Trust Fund 

1. A Trust Fund shall be established by decision of the Assembly of States Parties 
for the benefit of victims of crimes within the jurisdiction of the Court, and of the 
families of such victims. 

2. The Court may order money and other property collected through fines or for- 
feiture to be transferred, by order of the Court, to the Trust Fund. 

3. The Trust Fund shall be managed according to criteria to be determined by the 
Assembly of States Parties. 


Article 80 

Non-prejudice to national application of penalties and national laws 

Nothing in this Part of the Statute affects the application by States of penalties 
prescribed by their national law, nor the law of States which do not provide for pen- 
alties prescribed in this Part. 

PART 8. APPEAL AND REVISION 

Article 81 

Appeal against decision of acquittal or conviction or against sentence 

1. A decision under article 74 may be appealed in accordance with the Rules of 
Procedure and Evidence as follows: 

(a) The Prosecutor may make an appeal on any of the following grounds: 

(i) Procedural error, 

(ii) Error of fact, or 
(hi) Error of law; 

(b) The convicted person or the Prosecutor on that person’s behalf may make 
an appeal on any of the following grounds: 

(i) Procedural error, 

(ii) Error of fact, 

(hi) Error of law, or 

(iv) Any other ground that affects the fairness or reliability of the pro- 
ceedings or decision. 

2. (a) A sentence may be appealed, in accordance with the Rules of Procedure and 
Evidence, by the Prosecutor or the convicted person on the ground of disproportion 
between the crime and the sentence; 

(b) If on an appeal against sentence the Court considers that there are 
grounds on which the conviction might be set aside, wholly or in part, it may 
invite the Prosecutor and the convicted person to submit grounds under article 
81, paragraph 1 (a) or (b), and may render a decision on conviction in accord- 
ance with article 83; 

(c) The same procedure applies when the Court, on an appeal against convic- 
tion only, considers that there are grounds to reduce the sentence under para- 
graph 2 (a). 
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3. (a) Unless the Trial Chamber orders otherwise, a convicted person shall remain 
in custody pending an appeal; 

(b) When a convicted person’s time in custody exceeds the sentence of impris- 
onment imposed, that person shall be released, except that if the Prosecutor is 
also appealing, the release may be subject to the conditions under subparagraph 

(c) below; 

(c) In case of an acquittal, the accused shall be released immediately, subject 
to the following: 

(i) Under exceptional circumstances, and having regard, inter alia, to the 
concrete risk of flight, the seriousness of the offence charged and the prob- 
ability of success on appeal, the Trial Chamber, at the request of the Pros- 
ecutor, may maintain the detention of the person pending appeal; 

(ii) A decision by the Trial Chamber under subparagraph (c) (i) may be 
appealed in accordance with the Rules of Procedure and Evidence. 

4. Subject to the provisions of paragraph 3 (a) and (b), execution of the decision 
or sentence shall be suspended during the period allowed for appeal and for the du- 
ration of the appeal proceedings. 


Article 82 

Appeal against other decisions 

1. Either party may appeal any of the following decisions in accordance with the 
Rules of Procedure and Evidence: 

(a) A decision with respect to jurisdiction or admissibility; 

(b) A decision granting or denying release of the person being investigated or 
prosecuted; 

(c) A decision of the Pre-Trial Chamber to act on its own initiative under arti- 
cle 66, paragraph 3; 

(d) A decision that involves an issue that would significantly affect the fair 
and expeditious conduct of the proceedings or the outcome of the trial, and for 
which, in the opinion of the Pre-Trial or Trial Chamber, an immediate resolu- 
tion by the Appeals Chamber may materially advance the proceedings. 

2. A decision of the Pre-Trial Chamber under article 57, paragraph 3 (d), may be 
appealed against by the State concerned or by the Prosecutor, with the leave of the 
Pre-Trial Chamber. The appeal shall be heard on an expedited basis. 

3. An appeal shall not of itself have suspensive effect unless the Appeals Chamber 
so orders, upon request, in accordance with the Rules of Procedure and Evidence. 

4. A legal representative of the victims, the convicted person or a bona fide owner 
of property adversely affected by an order under article 73 may appeal against the 
order for reparations, as provided in the Rules of Procedure and Evidence. 

Article 83 
Proceedings on appeal 

1. For the purposes of proceedings under article 81 and this article, the Appeals 
Chamber shall have all the powers of the Trial Chamber. 

2. If the Appeals Chamber finds that the proceedings appealed from were unfair 
in a way that affected the reliability of the decision or sentence, or that the decision 
or sentence appealed from was materially affected by error of fact or law or proce- 
dural error, it may: 

(a) Reverse or amend the decision or sentence; or 

(b) Order a new trial before a different Trial Chamber. 

For these purposes, the Appeals Chamber may remand a factual issue to the origi- 
nal Trial Chamber for it to determine the issue and to report back accordingly, or 
may itself call evidence to determine the issue. When the decision or sentence has 
been appealed only by the person convicted, or the Prosecutor on that person’s be- 
half, it cannot be amended to his or her detriment. 

3. If in an appeal against sentence the Appeals Chamber finds that the sentence 
is disproportionate to the crime, it may vary the sentence in accordance with Part 
7. 

4. The judgement of the Appeals Chamber shall be taken by a majority of the 
judges and shall be delivered in open court. The judgement shall state the reasons 
on which it is based. When there is no unanimity, the judgement of the Appeals 
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Chamber shall contain the views of the majority and the minority, but a judge may 
deliver a separate or dissenting opinion on a question of law. 

5. The Appeals Chamber may deliver its judgement in the absence of the person 
acquitted or convicted. 


Article 84 

Revision of conviction or sentence 

1. The convicted person or, after death, spouses, children, parents or one person 
alive at the time of the accused’s death who has been given express written instruc- 
tions from the accused to bring such a claim, or the Prosecutor on the person’s be- 
half, may apply to the Appeals Chamber to revise the final judgement of conviction 
or sentence on the grounds that: 

(a) New evidence has been discovered that: 

(i) Was not available at the time of trial, and such unavailability was not 
wholly or partially attributable to the party making application; and 

(ii) Is sufficiently important that had it been proved at trial it would have 
been likely to have resulted in a different verdict; 

(b) It has been newly discovered that decisive evidence, taken into account at 
trial and upon which the conviction depends, was false, forged or falsified; 

(c) One or more of the judges who participated in conviction or confirmation 
of the charges has committed, in that case, an act of serious misconduct or seri- 
ous breach of duty of sufficient gravity to justify the removal of that judge or 
those judges from office under article 46. 

2. The Appeals Chamber shall reject the application if it considers it to be un- 
founded. If it determines that the application is meritorious, it may, as appropriate: 

(a) Reconvene the original Trial Chamber; 

(b) Constitute a new Trial Chamber; or 

(c) Retain jurisdiction over the matter, 

with a view to, after hearing the parties in the manner set forth in the Rules of 
Procedure and Evidence, arriving at a determination on whether the judgement 
should be revised. 


Article 85 

Compensation to an arrested or convicted person 

1. Anyone who has been the victim of unlawful arrest or detention shall have an 
enforceable right to compensation. 

2. When a person has by a final decision been convicted of a criminal offence, and 
when subsequently his or her conviction has been reversed on the ground that a 
new or newly discovered fact shows conclusively that there has been a miscarriage 
of justice, the person who has suffered punishment as a result of such conviction 
shall be compensated according to law, unless it is proved that the non-disclosure 
of the unknown fact in time is wholly or partly attributable to him or her. 

3. In exceptional circumstances, where the Court finds conclusive facts showing 
that there has been a grave and manifest miscarriage of justice, it may in its discre- 
tion award compensation, according to the criteria provided in the Rules of Proce- 
dure and Evidence, to a person who has been released from detention following a 
final decision of acquittal or a termination of the proceedings for that reason. 

PART 9. INTERNATIONAL COOPERATION AND JUDICIAL ASSISTANCE 

Article 86 

General obligation to cooperate 

States Parties shall, in accordance with the provisions of this Statute, cooperate 
fully with the Court in its investigation and prosecution of crimes within the juris- 
diction of the Court. 
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Article 87 

Requests for cooperation: general provisions 

1. (a) The Court shall have the authority to make requests to States Parties for 
cooperation. The requests shall be transmitted through the diplomatic channel or 
any other appropriate channel as may be designated by each State Party upon rati- 
fication, acceptance, approval or accession. 

Subsequent changes to the designation shall be made by each State Party in ac- 
cordance with the Rules of Procedure and Evidence. 

(b) When appropriate, without prejudice to the provisions of subparagraph (a), 
requests may also he transmitted through the International Criminal Police Or- 
ganization or any appropriate regional organization. 

2. Requests for cooperation and any documents supporting the request shall either 
be in or be accompanied by a translation into an official language of the requested 
State or in one of the working languages of the Court, in accordance with the choice 
made by that State upon ratification, acceptance, approval or accession. 

Subsequent changes to this choice shall be made in accordance with the Rules of 
Procedure and Evidence. 

3. The requested State shall keep confidential a request for cooperation and any 
documents supporting the request, except to the extent that the disclosure is nec- 
essary for execution of the request. 

4. In relation to any request for assistance presented under Part 9, the Court may 
take such measures, including measures related to the protection of information, as 
may be necessary to ensure the safety or physical or psychological well-being of any 
victims, potential witnesses and their families. The Court may request that any in- 
formation that is made available under Part 9 shall be provided and handled in a 
manner that protects the safety and physical or psychological well-being of any vic- 
tims, potential witnesses and their families. 

5. The Court may invite any State not party to this Statute to provide assistance 
under this Part on the basis of an ad hoc arrangement, an agreement with such 
State or any other appropriate basis. 

Where a State not party to this Statute, which has entered into an ad hoc ar- 
rangement or an agreement with the Court, fails to cooperate with requests pursu- 
ant to any such arrangement or agreement, the Court may so inform the Assembly 
of States Parties or, where the Security Council referred the matter to the Court, 
the Security Council. 

6. The Court may ask any intergovernmental organization to provide information 
or documents. The Court may also ask for other forms of cooperation and assistance 
which may be agreed upon with such an organization and which are in accordance 
with its competence or mandate. 

7. Where a State Party fails to comply with a request to cooperate by the Court 
contrary to the provisions of this Statute, thereby preventing the Court from exer- 
cising its functions and powers under this Statute, the Court may make a finding 
to that effect and refer the matter to the Assembly of States Parties or, where the 
Security Council referred the matter to the Court, to the Security Council. 

Article 88 

Availability of procedures under national law 

States Parties shall ensure that there are procedures available under their na- 
tional law for all of the forms of cooperation which are specified under this Part. 

Article 89 

Surrender of persons to the Court 

1. The Court may transmit a request for the arrest and surrender of a person, 
together with the material supporting the request outlined in article 91, to any 
State on the territory of which that person may be found and shall request the co- 
operation of that State in the arrest and surrender of such a person. States Parties 
shall, in accordance with the provisions of this Part and the procedure under their 
national law, comply with requests for arrest and surrender. 

2. Where the person sought for surrender brings a challenge before a national 
court on the basis of the principle of ne bis in idem as provided in article 20, the 
requested State shall immediately consult with the Court to determine if there has 
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been a relevant ruling on admissibility. If the case is admissible, the requested 
State shall proceed with the execution of the request. If an admissibility ruling is 
pending, the requested State may postpone the execution of the request for surren- 
der of the person until the Court makes a determination on admissibility. 

3. (a) A State Party shall authorize, in accordance with its national procedural 
law, transportation through its territory of a person being surrendered to the Court 
by another State, except where transit through that State would impede or delay 
the surrender. 

(b) A request by the Court for transit shall be transmitted in accordance with 
article 87. The request for transit shall contain: 

(i) A description of the person being transported; 

(ii) A brief statement of the facts of the case and their legal characteriza- 
tion; and 

(hi) The warrant for arrest and surrender; 

(c) A person being transported shall be detained in custody during the period 
of transit; 

(d) No authorization is required if the person is transported by air and no 
landing is scheduled on the territory of the transit State; 

(e) If an unscheduled landing occurs on the territory of the transit State, that 
State may require a request for transit from the Court as provided for in sub- 
paragraph (b). The transit State shall detain the person being transported until 
the request for transit is received and the transit is effected; provided that de- 
tention for purposes of this subparagraph may not be extended beyond 96 hours 
from the unscheduled landing unless the request is received within that time. 

4. If the person sought is being proceeded against or is serving a sentence in the 
requested State for a crime different from that for which surrender to the Court is 
sought, the requested State, after making its decision to grant the request, shall 
consult with the Court. 


Article 90 
Competing requests 

1. A State Party which receives a request from the Court for the surrender of a 
person under article 89 shall, if it also receives a request from any other State for 
the extradition of the same person for the same conduct which forms the basis of 
the crime for which the Court seeks the person’s surrender, notify the Court and 
the requesting State of that fact. 

2. Where the requesting State is a State Party, the requested State shall give pri- 
ority to the request from the Court if: 

(a) The Court has, pursuant to articles 18 and 19, made a determination that 
the case in respect of which surrender is sought is admissible and that deter- 
mination takes into account the investigation or prosecution conducted by the 
requesting State in respect of its request for extradition; or 

(b) The Court makes the determination described in subparagraph (a) pursu- 
ant to the requested State’s notification under paragraph 1. 

3. Where a determination under paragraph 2 (a) has not been made, the re- 
quested State may, at its discretion, pending the determination of the Court under 
paragraph 2 (b), proceed to deal with the request for extradition from the requesting 
State but shall not extradite the person until the Court has determined that the 
case is inadmissible. The Court’s determination shall be made on an expedited 
basis. 

4. If the requesting State is a State not Party to this Statute the requested State, 
if it is not under an international obligation to extradite the person to the request- 
ing State, shall give priority to the request for surrender from the Court, if the 
Court has determined that the case is admissible. 

5. Where a case under paragraph 4 has not been determined to be admissible by 
the Court, the requested State may, at its discretion, proceed to deal with the re- 
quest for extradition from the requesting State. 

6. In cases where paragraph 4 applies except that the requested State is under 
an existing international obligation to extradite the person to the requesting State 
not Party to this Statute, the requested State shall determine whether to surrender 
the person to the Court or extradite the person to the requesting State. In making 
its decision, the requested State shall consider all the relevant factors, including but 
not limited to: 

(a) The respective dates of the requests; 
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(b) The interests of the requesting State including, where relevant, whether 
the crime was committed in its territory and the nationality of the victims and 
of the person sought; and 

(c) The possibility of subsequent surrender between the Court and the re- 
questing State. 

7. Where a State Party which receives a request from the Court for the surrender 
of a person also receives a request from any State for the extradition of the same 
person for conduct other than that which constitutes the crime for which the Court 
seeks the person’s surrender: 

(a) The requested State shall, if it is not under an existing international obli- 
gation to extradite the person to the requesting State, give priority to the re- 
quest from the Court; 

(b) The requested State shall, if it is under an existing international obliga- 
tion to extradite the person to the requesting State, determine whether to sur- 
render the person to the Court or extradite the person to the requesting State. 
In making its decision, the requested State shall consider all the relevant fac- 
tors, including but not limited to those set out in paragraph 6, but shall give 
special consideration to the relative nature and gravity of the conduct in ques- 
tion. 

8. Where pursuant to a notification under this article, the Court has determined 
a case to be inadmissible, and subsequently extradition to the requesting State is 
refused, the requested State shall notify the Court of this decision. 

Article 91 

Contents of request for arrest and surrender 

1. A request for arrest and surrender shall be made in writing. In urgent cases, 
a request may be made by any medium capable of delivering a written record, pro- 
vided that the request shall be confirmed through the channel provided for in article 
87, paragraph 1 (a). 

2. In the case of a request for the arrest and surrender of a person for whom a 
warrant of arrest has been issued by the Pre-Trial Chamber under article 58, the 
request shall contain or be supported by: 

(a) Information describing the person sought, sufficient to identify the person, 
and information as to that person’s probable location; 

(b) A copy of the warrant of arrest; and 

(c) Such documents, statements or information as may be necessary to meet 
the requirements for the surrender process in the requested State, except that 
those requirements should not be more burdensome than those applicable to re- 
quests for extradition pursuant to treaties or arrangements between the re- 
quested State and other States and should, if possible, be less burdensome, tak- 
ing into account the distinct nature of the Court. 

3. In the case of a request for the arrest and surrender of a person already con- 
victed, the request shall contain or be supported by: 

(a) A copy of any warrant of arrest for that person; 

(b) A copy of the judgement of conviction; 

(c) Information to demonstrate that the person sought is the one referred to 
in the judgement of conviction; and 

(d) If the person sought has been sentenced, a copy of the sentence imposed 
and, in the case of a sentence for imprisonment, a statement of any time al- 
ready served and the time remaining to be served. 

4. Upon the request of the Court, a State Party shall consult with the Court, ei- 
ther generally or with respect to a specific matter, regarding any requirements 
under its national law that may apply under paragraph 2 (c). During the consulta- 
tions, the State Party shall advise the Court of the specific requirements of its na- 
tional law. 


Article 92 
Provisional arrest 

1. In urgent cases, the Court may request the provisional arrest of the person 
sought, pending presentation of the request for surrender and the documents sup- 
porting the request as specified in article 91. 
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2. The request for provisional arrest shall be made by any medium capable of de- 
livering a written record and shall contain: 

(a) Information describing the person sought, sufficient to identify the person, 
and information as to that person’s probable location; 

(b) A concise statement of the crimes for which the person’s arrest is sought 
and of the facts which are alleged to constitute those crimes, including, where 
possible, the date and location of the crime; 

(c) A statement of the existence of a warrant of arrest or a judgement of con- 
viction against the person sought; and 

(d) A statement that a request for surrender of the person sought will follow. 

3. A person who is provisionally arrested may be released from custody if the re- 
quested State has not received the request for surrender and the documents sup- 
porting the request as specified in article 91 within the time limits specified in the 
Rules of Procedure and Evidence. However, the person may consent to surrender be- 
fore the expiration of this period if permitted by the law of the requested State. In 
such a case, the requested State shall proceed to surrender the person to the Court 
as soon as possible. 

4. The fact that the person sought has been released from custody pursuant to 
paragraph 3 shall not prejudice the subsequent arrest and surrender of that person 
if the request for surrender and the documents supporting the request are delivered 
at a later date. 


Article 93 

Other forms of cooperation 

1. States Parties shall, in accordance with the provisions of this Part and under 
procedures of national law, comply with requests by the Court to provide the follow- 
ing assistance in relation to investigations or prosecutions: 

(a) The identification and whereabouts of persons or the location of items; 

(b) The taking of evidence, including testimony under oath, and the produc- 
tion of evidence, including expert opinions and reports necessary to the Court; 

(c) The questioning of any person being investigated or prosecuted; 

(d) The service of documents, including judicial documents; 

(e) Facilitating the voluntary appearance of persons as witnesses or experts 
before the Court; 

(f) The temporary transfer of persons as provided in paragraph 7; 

(g) The examination of places or sites, including the exhumation and exam- 
ination of grave sites; 

(h) The execution of searches and seizures; 

(i) The provision of records and documents, including official records and doc- 
uments; 

(j) The protection of victims and witnesses and the preservation of evidence; 

(k) The identification, tracing and freezing or seizure of proceeds, property 
and assets and instrumentalities of crimes for the purpose of eventual forfeit- 
ure, without prejudice to the rights of bona fide third parties; and 

(l) Any other type of assistance which is not prohibited by the law of the re- 
quested State, with a view to facilitating the investigation and prosecution of 
crimes within the jurisdiction of the Court. 

2. The Court shall have the authority to provide an assurance to a witness or an 
expert appearing before the Court that he or she will not be prosecuted, detained 
or subjected to any restriction of personal freedom by the Court in respect of any 
act or omission that preceded the departure of that person from the requested State. 

3. Where execution of a particular measure of assistance detailed in a request pre- 
sented under paragraph 1, is prohibited in the requested State on the basis of an 
existing fundamental legal principle of general application, the requested State shall 
promptly consult with the Court to try to resolve the matter. In the consultations, 
consideration should be given to whether the assistance can be rendered in another 
manner or subject to conditions. If after consultations the matter cannot be resolved, 
the Court shall modify the request as necessary. 

4. In accordance with article 72, a State Party may deny a request for assistance, 
in whole or in part, only if the request concerns the production of any documents 
or disclosure of evidence which relates to its national security. 

5. Before denying a request for assistance under paragraph 1 (1), the requested 
State shall consider whether the assistance can be provided subject to specified con- 
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ditions, or whether the assistance can be provided at a later date or in an alter- 
native manner, provided that if the Court or the Prosecutor accepts the assistance 
subject to conditions, the Court of the Prosecutor shall abide by them. 

6. If a request for assistance is denied, the requested State Party shall promptly 
inform the Court or the Prosecutor of the reasons for such denial. 

7. (a) The Court may request the temporary transfer of a person in custody for 
purposes of identification or for obtaining testimony or other assistance. The person 
may be transferred if the following conditions are fulfilled: 

(i) The person freely gives his or her informed consent to the transfer; 
and 

(ii) The requested State agrees to the transfer, subject to such conditions 
as that State and the Court may agree. 

(b) The person being transferred shall remain in custody. When the purposes 
of the transfer have been fulfilled, the Court shall return the person without 
delay to the requested State. 

8. (a) The Court shall ensure the confidentiality of documents and information, 
except as required for the investigation and proceedings described in the request. 

(b) The requested State may, when necessary, transmit documents or infor- 
mation to the Prosecutor on a confidential basis. The Prosecutor may then use 
them solely for the purpose of generating new evidence; 

(c) The requested State may, on its own motion or at the request of the Pros- 
ecutor, subsequently consent to the disclosure of such documents or information. 
They may then be used as evidence pursuant to the provisions of Parts 5 and 
6 and in accordance with the Rules of Procedure and Evidence. 

9. (a) (i) In the event that a State Party receives competing requests, other than 
for surrender or extradition, from the Court and from another State pursuant to an 
international obligation, the State Party shall endeavour, in consultation with the 
Court and the other State, to meet both requests, if necessary by postponing or at- 
taching conditions to one or the other request. 

(ii) Failing that, competing requests shall be resolved in accordance with 
the principles established in article 90. 

(b) Where, however, the request from the Court concerns information, prop- 
erty or persons which are subject to the control of a third State or an inter- 
national organization by virtue of an international agreement, the requested 
States shall so inform the Court and the Court shall direct its request to the 
third State or international organization. 

10. (a) The Court may, upon request, cooperate with and provide assistance to a 
State Party conducting an investigation into or trial in respect of conduct which con- 
stitutes a crime within the jurisdiction of the Court or which constitutes a serious 
crime under the national law of the requesting State. 

(b) (i) The assistance provided under subparagraph (a) shall include, inter 
alia: 

(1) The transmission of statements, documents or other types of evi- 
dence obtained in the course of an investigation or a trial conducted by 
the Court; and 

(2) The questioning of any person detained by order of the Court; 

(ii) In the case of assistance under subparagraph (b) (i) (1): 

(1) If the documents or other types of evidence have been obtained 
with the assistance of a State, such transmission shall require the con- 
sent of that State; 

(2) If the statements, documents or other types of evidence have been 
provided by a witness or expert, such transmission shall be subject to 
the provisions of article 68. 

(c) The Court may, under the conditions set out in this paragraph, grant a 
request for assistance under this paragraph from a State which is not a Party 
to the Statute. 


Article 94 

Postponement of execution of a request in respect of ongoing investigation or 

prosecution 

1. If the immediate execution of a request would interfere with an ongoing inves- 
tigation or prosecution of a case different from that to which the request relates, 
the requested State may postpone the execution of the request for a period of time 
agreed upon with the Court. However, the postponement shall be no longer than is 
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necessary to complete the relevant investigation or prosecution in the requested 
State. Before making a decision to postpone, the requested State should consider 
whether the assistance may he immediately provided subject to certain conditions. 

2. If a decision to postpone is taken pursuant to paragraph 1, the Prosecutor may, 
however, seek measures to preserve evidence, pursuant to article 93, paragraph 1 
(J-). 


Article 95 

Postponement of execution of a request in respect of an admissibility challenge 

Without prejudice to article 53, paragraph 2, where there is an admissibility chal- 
lenge under consideration by the Court pursuant to articles 18 or 19, the requested 
State may postpone the execution of a request under this Part pending a determina- 
tion by the Court, unless the Court has specifically ordered that the Prosecutor may 
pursue the collection of such evidence pursuant to articles 18 or 19. 

Article 96 

Contents of request for other forms of assistance under article 93 

1. A request for other forms of assistance referred to in article 93 shall be made 
in writing. In urgent cases, a request may be made by any medium capable of deliv- 
ering a written record, provided that the request shall be confirmed through the 
channel provided for in article 87, paragraph 1 (a). 

2. The request shall, as applicable, contain or be supported by the following: 

(a) A concise statement of the purpose of the request and the assistance 
sought, including the legal basis and the grounds for the request; 

(b) As much detailed information as possible about the location or identifica- 
tion of any person or place that must be found or identified in order for the as- 
sistance sought to be provided; 

(c) A concise statement of the essential facts underlying the request; 

(d) The reasons for and details of any procedure or requirement to be fol- 
lowed; 

(e) Such information as may be required under the law of the requested State 
in order to execute the request; and 

(f) Any other information relevant in order for the assistance sought to be pro- 
vided. 

3. Upon the request of the Court, a State Party shall consult with the Court, ei- 
ther generally or with respect to a specific matter, regarding any requirements 
under its national law that may apply under paragraph 2 (e). During the consulta- 
tions, the State Party shall advise the Court of the specific requirements of its na- 
tional law. 

4. The provisions of this article shall, where applicable, also apply in respect of 
a request for assistance made to the Court. 

Article 97 
Consultations 

Where a State Party receives a request under this Part in relation to which it 
identifies problems which may impede or prevent the execution of the request, that 
State shall consult with the Court without delay in order to resolve the matter. 
Such problems may include, inter alia: 

(a) Insufficient information to execute the request; 

(b) In the case of a request for surrender, the fact that despite best efforts, 
the person sought cannot be located or that the investigation conducted has de- 
termined that the person in the custodial State is clearly not the person named 
in the warrant; or 

(c) The fact that execution of the request in its current form would require 
the requested State to breach a pre-existing treaty obligation undertaken with 
respect to another State. 
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Article 98 

Cooperation with respect to waiver of immunity and consent to surrender 

1. The Court may not proceed with a request for surrender or assistance which 
would require the requested State to act inconsistently with its obligations under 
international law with respect to the State or diplomatic immunity of a person or 
property of a third State, unless the Court can first obtain the cooperation of that 
third State for the waiver of the immunity. 

2. The Court may not proceed with a request for surrender which would require 
the requested State to act inconsistently with its obligations under international 
agreements pursuant to which the consent of a sending State is required to surren- 
der a person of that State to the Court, unless the Court first obtain the cooperation 
of the sending State for the giving of consent for the surrender. 

Article 99 

Execution of requests under articles 93 and 96 

1. Requests for assistance shall be executed in accordance with the relevant proce- 
dure under the law of the requested State and, unless prohibited by such law, in 
the manner specified in the request, including following any procedure outlined 
therein or permitting persons specified in the request to be present at and assist 
in the execution process. 

2. In the case of an urgent request, the documents or evidence produced in re- 
sponse shall, at the request of the Court, be sent urgently. 

3. Replies from the requested State shall be transmitted in their original language 
and form. 

4. Without prejudice to other articles in this Part, where it is necessary for the 
successful execution of a request which can be executed without any compulsory 
measures, including specifically the interview of or taking evidence from a person 
on a voluntary basis, including doing so without the presence of the authorities of 
the requested State Party if it is essential for the request to be executed, and the 
examination without modification of a public site or other public place, the Prosecu- 
tor may execute such request directly on the territory of a State as follows: 

(a) When the State Party requested is a State on the territory of which the 
crime is alleged to have been committed, and there has been a determination 
of admissibility pursuant to articles 18 or 19, the Prosecutor may directly exe- 
cute such request following all possible consultations with the requested State 
Party; 

(b) In other cases, the Prosecutor may execute such request following con- 
sultations with the requested State Party and subject to any reasonable condi- 
tions or concerns raised by that State Party. Where the requested State Party 
identifies problems with the execution of a request pursuant to this subpara- 
graph it shall, without delay, consult with the Court to resolve the matter. 

5. Provisions allowing a person heard or examined by the Court under article 72 
to invoke restrictions designed to prevent disclosure of confidential information con- 
nected with national defence or security shall also apply to the execution of requests 
for assistance under this article. 


Article 100 
Costs 

1. The ordinary costs for execution of requests in the territory of the requested 
State shall be borne by that State, except for the following, which shall be borne 
by the Court: 

(a) Costs associated with the travel and security of witnesses and experts or 
the transfer under article 93 of persons in custody; 

(b) Costs of translation, interpretation and transcription; 

(c) Travel and subsistence costs of the judges, the Prosecutor, the Deputy 
Prosecutors, the Registrar, the Deputy Registrar and staff of any organ of the 
Court; 

(d) Costs of any expert opinion or report requested by the Court; 

Costs associated with the transport of a person being surrendered to the 
Court by a custodial State; and 
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(f) Following consultations, any extraordinary costs that may result from the 
execution of a request. 

2. The provisions of paragraph 1 shall, as wpropriate, apply to requests from 
States Parties to the Court. In that case, the Court shall hear the ordinary costs 
of execution. 

Article 101 
Rule of speciality 

1. A person surrendered to the Court under this Statute shall not he proceeded 
against, punished or detained for any conduct committed prior to surrender, other 
than the conduct or course of conduct which forms the basis of the crimes for which 
that person has heen surrendered. 

2. The Court may request a waiver of the requirements of paragraph 1 from the 
State which surrendered the person to the Court and, if necessary, the Court shall 
provide additional information in accordance with article 91. States Parties shall 
have the authority to provide a waiver to the Court and should endeavour to do so. 

Article 102 

Use of terms 


For the purposes of this Statute: 

(a) “surrender” means the delivering up of a person hy a State to the Court, 
pursuant to this Statute. 

(h) “extradition” means the delivering up of a person by one State to another 
as provided by treaty, convention or national legislation. 

PART 10. ENFORCEMENT 
Article 103 

Role of States in enforcement of sentences of imprisonment 

1. (a) A sentence of imprisonment shall be served in a State designated by the 
Court from a list of States which have indicated to the Court their willingness to 
accept sentenced persons. 

(b) At the time of declaring its willingness to accept sentenced persons, a 
State may attach conditions to its acceptance as agreed by the Court and in ac- 
cordance with this Part. 

(c) A State designated in a particular case shall promptly inform the Court 
whether it accepts the Court’s designation. 

2. (a) The State of enforcement shall notify the Court of any circumstances, in- 
cluding the exercise of any conditions agreed under paragraph 1, which could mate- 
rially affect the terms or extent of the imprisonment. The Court shall be given at 
least 45 days’ notice of any such known or foreseeable circumstances. During this 
period, the State of enforcement shall take no action that might prejudice its obliga- 
tions under article 110. 

(b) Where the Court cannot agree to the circumstances referred to in subpara- 
graph (a), it shall notify the State of enforcement and proceed in accordance 
with article 104, paragraph 1. 

3. In exercising its discretion to make a designation under paragraph 1, the Court 
shall take into account the following: 

(a) The principle that States Parties should share the responsibility for en- 
forcing sentences of imprisonment, in accordance with principles of equitable 
distribution, as provided in the Rules of Procedure and Evidence; 

(b) The application of widely accepted international treaty standards govern- 
ing the treatment of prisoners; 

(c) The views of the sentenced person; and 

(d) The nationality of the sentenced person; 

(e) Such other factors regarding the circumstances of the crime or the person 
sentenced, or the effective enforcement of the sentence, as may be appropriate 
in designating the State of enforcement. 

4. If no State is designated under paragraph 1, the sentence of imprisonment 
shall be served in a prison facility made available by the host State, in accordance 
with the conditions set out in the headquarters agreement referred to in article 3, 
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paragraph 2. In such a case, the costs arising out of the enforcement of a sentence 
of imprisonment shall be borne by the Court. 

Article 104 

Change in designation of State of enforcement 

1. The Court may, at any time, decide to transfer a sentenced person to a prison 
of another State. 

2. A sentenced person may, at any time, apply to the Court to be transferred from 
the State of enforcement. 


Article 105 

Enforcement of the sentence 

1. Subject to conditions which a State may have specified in accordance with arti- 
cle 103, paragraph 1 (b), the sentence of imprisonment shall be binding on the 
States Parties, which shall in no case modify it. 

2. The Court alone shall have the right to decide any application for appeal and 
revision. The State of enforcement shall not impede the making of any such applica- 
tion by a sentenced person. 


Article 106 

Supervision of enforcement of sentences and conditions of imprisonment 

1. The enforcement of a sentence of imprisonment shall be subject to the super- 
vision of the Court and shall be consistent with widely accepted international treaty 
standards governing treatment of prisoners. 

2. The conditions of imprisonment shall be governed by the law of the State of 
enforcement and shall be consistent with widely accepted international treaty stand- 
ards governing treatment of prisoners; in no case shall such conditions be more or 
less favourable than those available to prisoners convicted of similar offences in the 
State of enforcement. 

3. Communications between a sentenced person and the Court shall be unimpeded 
and confidential. 


Article 107 

Transfer of the person upon completion of sentence 

1. Following completion of the sentence, a person who is not a national of the 
State of enforcement may, in accordance with the law of the State of enforcement, 
be transferred to a State which is obliged to receive him or her, or to another State 
which agrees to receive him or her, taking into account any wishes of the person 
to be transferred to that State, unless the State of enforcement authorizes the per- 
son to remain in its territory. 

2. If no State bears the costs arising out of transferring the person to another 
State pursuant to paragraph 1, such costs shall be borne by the Court. 

3. Subject to the provisions of article 108, the State of enforcement may also, in 
accordance with its national law, extradite or otherwise surrender the person to the 
State which has requested the extradition or surrender of the person for purposes 
of trial or enforcement of a sentence. 

Article 108 

Limitation on the prosecution or punishment of other offences 

1. A sentenced person in the custody of the State of enforcement shall not be sub- 
ject to prosecution or punishment or to extradition to a third State for any conduct 
engaged in prior to that person’s delivery to the State of enforcement, unless such 
prosecution, punishment or extradition has been approved by the Court at the re- 
quest of the State of enforcement. 

2. The Court shall decide the matter after having heard the views of the sen- 
tenced person. 

3. Paragraph 1 shall cease to apply if the sentenced person remains voluntarily 
for more than 30 days in the territory of the State of enforcement after having 
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served the full sentence imposed by the Court, or returns to the territory of that 
State after having left it. 


Article 109 

Enforcement of fines and forfeiture measures 

1. States Parties shall give effect to fines or forfeitures ordered by the Court 
under Part 7, without prejudice to the rights of bona fide third parties, and in ac- 
cordance with the procedure of their national law. 

2. If a State Party is unable to give effect to an order for forfeiture, it shall take 
measures to recover the value of the proceeds, property or assets ordered by the 
Court to be forfeited, without prejudice to the rights of bona fide third parties. 

3. Property, or the proceeds of the sale of real property or, where appropriate, the 
sale of other property, which is obtained by a State Party as a result of its enforce- 
ment of a judgement of the Court shall be transferred to the Court. 

Article 110 

Review by the Court concerning reduction of sentence 

1. The State of enforcement shall not release the person before expiry of the sen- 
tence pronounced by the Court. 

2. The Court alone shall have the right to decide any reduction of sentence, and 
shall rule on the matter after having heard the person. 

3. When the person has served two thirds of the sentence, or 25 years in the case 
of life imprisonment, the Court shall review the sentence to determine whether it 
should be reduced. Such a review shall not be conducted before that time. 

4. In its review under paragraph 3, the Court may reduce the sentence if it finds 
that one or more of the following factors are present: 

(a) The early and continuing willingness of the person to cooperate with the 
Court in its investigations and prosecutions; 

(b) The voluntary assistance of the person in enabling the enforcement of the 
judgements and orders of the Court in other cases, and in particular providing 
assistance in locating assets subject to orders of fine, forfeiture or reparation 
which may be used for the benefit of victims; or 

(c) Other factors establishing a clear and significant change of circumstances 
sufficient to justify the reduction of sentence, as provided in the Rules of Proce- 
dure and Evidence. 

5. If the Court determines in its initial review under paragraph 3 that it is not 
appropriate to reduce the sentence, it shall thereafter review the question of reduc- 
tion of sentence at such intervals and applying such criteria as provided for in the 
Rules of Procedure and Evidence. 


Article 111 
Escape 

If a convicted person escapes from custody and flees the State of enforcement, 
that State may, after consultation with the Court, request the person’s surrender 
from the State in which the person is located pursuant to existing bilateral or multi- 
lateral arrangements, or may request that the Court seek the person’s surrender. 
It may direct that the person be delivered to the State in which he or she was serv- 
ing the sentence or to another State designated by the Court. 

PART 11. ASSEMBLY OF STATES PARTIES 
Article 112 

Assembly of States Parties 

1. An Assembly of States Parties to this Statute is hereby established. Each State 
Party shall have one representative in the Assembly who may be accompanied by 
alternates and advisers. Other States which have signed the Statute or the Final 
Act may be observers in the Assembly. 

2. The Assembly shall: 
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(a) Consider and adopt, as appropriate, recommendations of the Preparatory 
Commission; 

(b) Provide management oversight to the Presidency, the Prosecutor and the 
Registrar regarding the administration of the Court; 

(c) Consider the reports and activities of the Bureau established under para- 
graph 3 and take appropriate action in regard thereto; 

(d) Consider and decide the budget for the Court; 

(e) Decide whether to alter, in accordance with article 36, the number of 
judges; 

(f) Consider pursuant to article 87, paragraphs 5 and 7, any question relating 
to non-cooperation; 

(g) Perform any other function consistent with this Statute or the Rules of 
Procedure and Evidence. 

3. (a) The Assembly shall have a Bureau consisting of a President, two Vice-Presi- 
dents and 18 members elected by the Assembly for three-year terms. 

(b) The Bureau shall have a representative character, taking into account, in 
particular, equitable geographical distribution and the adequate representation 
of the principal legal systems of the world. 

(c) The Bureau shall meet as often as necessary, but at least once a year. It 
shall assist the Assembly in the discharge of its responsibilities. 

4. The Assembly may establish such subsidiary bodies as may be necessary, in- 
cluding an independent oversight mechanism for inspection, evaluation and inves- 
tigation of the Court, in order to enhance its efficiency and economy. 

5. The President of the Court, the Prosecutor and the Registrar or their represent- 
atives may participate, as appropriate, in meetings of the Assembly and of the Bu- 
reau. 

6. The Assembly shall meet at the seat of the Court or at the Headquarters of 
the United Nations once a year and, when circumstances so require, hold special 
sessions. Except as otherwise specified in this Statute, special sessions shall be con- 
vened by the Bureau on its own initiative or at the request of one third of the States 
Parties. 

7. Each State Party shall have one vote. Every effort shall be made to reach deci- 
sions by consensus in the Assembly and in the Bureau. If consensus cannot be 
reached, except as otherwise provided in the Statute: 

(a) Decisions on matters of substance must be approved by a two-thirds ma- 
jority of those present and voting provided that an absolute majority of States 
Parties constitutes the quorum for voting; 

(b) Decisions on matters of procedure shall be taken by a simple majority of 
States Parties present and voting. 

8. A State Party which is in arrears in the payment of its financial contributions 
towards the costs of the Court shall have no vote in the Assembly and in the Bureau 
if the amount of its arrears equals or exceeds the amount of the contributions due 
from it for the preceding two full years. The Assembly may, nevertheless, permit 
such a State Party to vote in the Assembly and in the Bureau if it is satisfied that 
the failure to pay is due to conditions beyond the control of the State Party. 

9. The Assembly shall adopt its own rules of procedure. 

10. The official and working languages of the Assembly shall be those of the Gen- 
eral Assembly of the United Nations. 

PART 12. FINANCING 
Article 113 
Financial Regulations 

Except as otherwise specifically provided, all financial matters related to the 
Court and the meetings of the Assembly of States Parties, including its Bureau and 
subsidiary bodies, shall be governed by this Statute and the Financial Regulations 
and Rules adopted by the Assembly of States Parties. 

Article 114 

Payment of expenses 

Expenses of the Court and the Assembly of States Parties, including its Bureau 
and subsidiary bodies, shall be paid from the funds of the Court. 
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Article 115 

Funds of the Court and of the Assembly of States Parties 

The expenses of the Court and the Assembly of States Parties, including its Bu- 
reau and subsidiary bodies, as provided for in the budget decided by the Assembly 
of States Parties, shall be provided by the following sources: 

(a) Assessed contributions made by States Parties; 

(b) Funds provided by the United Nations, subject to the approval of the Gen- 
eral Assembly, in particular in relation to the expenses incurred due to referrals 
by the Security Council. 


Article 116 
Voluntary contributions 

Without prejudice to article 115, the Court may receive and utilize, as additional 
funds, voluntary contributions from Governments, international organizations, indi- 
viduals, corporations and other entities, in accordance with relevant criteria adopted 
by the Assembly of States Parties. 


Article 117 

Assessment of contributions 

The contributions of States Parties shall be assessed in accordance with an agreed 
scale of assessment, based on the scale adopted by the United Nations for its regu- 
lar budget and adjusted in accordance with the principles on which that scale is 
based. 


Article 118 
Annual audit 

The records, books and accounts of the Court, including its annual financial state- 
ments, shall be audited annually by an independent auditor. 

PART 13. FINAL CLAUSES 
Article 119 
Settlement of disputes 

1. Any dispute concerning the judicial functions of the Court shall be settled by 
the decision of the Court. 

2. Any other dispute between two or more States Parties relating to the interpre- 
tation or application of this Statute which is not settled through negotiations within 
three months of their commencement shall be referred to the Assembly of States 
Parties. The Assembly may itself seek to settle the dispute or make recommenda- 
tions on further means of settlement of the dispute, including referral to the Inter- 
national Court of Justice in conformity with the Statute of that Court. 

Article 120 

Reservations 

No reservations may be made to this Statute. 

Article 121 
Amendments 

1. After the expiry of seven years from the entry into force of this Statute, any 
State Party may propose amendments thereto. The text of any proposed amendment 
shall be submitted to the Secretary-General of the United Nations, who shall 
promptly circulate it to all States Parties. 

2. No sooner than three months from the date of notification, the next Assembly 
of States Parties shall, by a majority of those present and voting, decide whether 
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to take up the proposal. The Assembly may deal with the proposal directly or con- 
vene a Review Conference if the issue involved so warrants. 

3. The adoption of an amendment at a meeting of the Assembly of States Parties 
or at a Review Conference on which consensus cannot be reached shall require a 
two-thirds majority of States Parties. 

4. Except as provided in paragraph 5, an amendment shall enter into force for 
all States Parties one year after instruments of ratification or acceptance have been 
deposited with the Secretary-General of the United Nations by seven-eighths of 
them. 

5. Any amendment to article 5 of this Statute shall enter into force for those 
States Parties which have accepted the amendment one year after the deposit of 
their instruments of ratification or acceptance. In respect of a State Party which has 
not accepted the amendment, the Court shall not exercise its jurisdiction regarding 
a crime covered by the amendment when committed by that State Party’s nationals 
or on its territory. 

6. If an amendment has been accepted by seven-eighths of States Parties in ac- 
cordance with paragraph 4, any State Party which has not accepted the amendment 
may withdraw from the Statute with immediate effect, notwithstanding paragraph 
1 of article 127, but subject to paragraph 2 of article 127, by giving notice no later 
than one year after the entry into force of such amendment. 

7. The Secretary-General of the United Nations shall circulate to all States Par- 
ties any amendment adopted at a meeting of the Assembly of States Parties or at 
a Review Conference. 


Article 122 

Amendments to provisions of an institutional nature 

1. Amendments to provisions of the Statute which are of an exclusively institu- 
tional nature, namely, article 35, article 36, paragraphs 8 and 9 article 37, article 
38, article 39, paragraphs 1 (first two sentences), 2 and 4, article 42, paragraphs 
4 to 9, article 43, paragraphs 2 and 3, and articles 44, 46, 47 and 49, may be pro- 
posed at any time, notwithstanding article 121, paragraph 1, by any State Party. 
The text of any proposed amendment shall be submitted to the Secretary-General 
of the United Nations or such other person designated by the Assembly of States 
Parties who shall promptly circulate it to all States Parties and to others participat- 
ing in the Assembly. 

2. Amendments under this article on which consensus cannot be reached shall be 
adopted by the Assembly of States Parties or by a Review Conference, by a two- 
thirds majority of States Parties. Such amendments shall enter into force for all 
States Parties six months after their adoption by the Assembly or, as the case may 
be, by the Conference. 


Article 123 
Review of the Statute 

1. Seven years after the entry into force of this Statute the Secretary-General of 
the United Nations shall convene a Review Conference to consider any amendments 
to this Statute. Such review may include, but is not limited to, the list of crimes 
contained in article 5. The Conference shall be open to those participating in the 
Assembly of States Parties and on the same conditions. 

2. At any time thereafter, at the request of a State Party and for the purposes 
set out in paragraph 1, the Secretary-General of the United Nations shall, upon ap- 
proval by a majority of States Parties, convene a Review Conference. 

3. The provisions of article 121, paragraphs 3 to 7, shall apply to the adoption 
and entry into force of any amendment to the Statute considered at a Review Con- 
ference. 


Article 124 
Transitional Provision 

Notwithstanding article 12 paragraph 1, a State, on becoming a party to this Stat- 
ute, may declare that, for a period of seven years after the entry into force of this 
Statute for the State concerned, it does not accept the jurisdiction of the Court with 
respect to the category of crimes referred to in article 8 when a crime is alleged to 
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have been committed by its nationals or on its territory. A declaration under this 
article may be withdrawn at any time. The provisions of this article shall be re- 
viewed at the Review Conference convened in accordance with article 123, para- 
graph 1. 


Article 125 

Signature, ratification, acceptance, approval or accession 

1. This Statute shall be open for signature by all States in Rome, at the head- 
quarters of the Food and Agriculture Organization of the United Nations, on 17 July 
1998. Thereafter, it shall remain open for signature in Rome at the Ministry of For- 
eign Affairs of Italy until 17 October 1998. After that date, the Statute shall remain 
open for signature in New York, at United Nations Headquarters, until 31 Decem- 
ber 2000. 

2. This Statute is subject to ratification, acceptance or approval by signatory 
States. Instruments of ratification, acceptance or approval shall be deposited with 
the Secretary-General of the United Nations. 

3. This Statute shall be open to accession by all States. Instruments of accession 
shall be deposited with the Secretary-General of the United Nations. 

Article 126 
Entry into force 

1. This Statute shall enter into force on the first day of the month after the 60th 
day following the date of the deposit of the 60th instrument of ratification, accept- 
ance, approval or accession with the Secretary-General of the United Nations. 

2. For each State ratifying, accepting, approving or acceding to the Statute after 
the deposit of the 60th instrument of ratification, acceptance, approval or accession, 
the Statute shall enter into force on the first day of the month after the 60th day 
following the deposit by such State of its instrument of ratification, acceptance, ap- 
proval or accession. 


Article 127 
Withdrawal 

1. A State Party may, by written notification addressed to the Secretary-General 
of the United Nations, withdraw from this Statute. The withdrawal shall take effect 
one year after the date of receipt of the notification, unless the notification specifies 
a later date. 

2. A State shall not be discharged, by reason of its withdrawal, from the obliga- 
tions arising from this Statute while it was a Party to the Statute, including any 
financial obligations which may have accrued. Its withdrawal shall not affect any 
cooperation with the Court in connection with criminal investigations and proceed- 
ings in relation to which the withdrawing State had a duty to cooperate and which 
were commenced prior to the date on which the withdrawal became effective, nor 
shall it prejudice in any way the continued consideration of any matter which was 
already under consideration by the Court prior to the date on which the withdrawal 
became effective. 


Article 128 
Authentic texts 

The original of this Statute, of which the Arabic, Chinese, English, French, Rus- 
sian and Spanish texts are equally authentic, shall be deposited with the Secretary- 
General of the United Nations, who shall send certified copies thereof to all States. 

IN WITNESS WHEREOF, the undersigned, being duly authorized thereto by 
their respective Governments, have signed this Statute. DONE at Rome, this 17th 
day of July 1998. 
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Statement of the United States Delegation to the Preparatory Committee 
on the Establishment of an International Criminal Court 

March 23, 1998. 

The United States is deeply concerned that at this late stage of the proceedings 
of the Preparatory Committee, certain fundamental tenets of International Humani- 
tarian Law applicable to non-international armed conflict are still being questioned. 
It would be regrettable if, before Rome, the Preparatory Committee could not reach 
an understanding on the deletion of a number of brackets. 

• To facilitate our progress in Rome, the United States strongly believes that the 
bracketed text “in armed conflict” should be deleted from the definition of 
crimes against humanity (paragraph 1, on page 32 of the Zutphen draft). Con- 
temporary international law makes it clear that no war nexus for crimes 
against humanity is required. (The United States distributed a paper examining 
this issue on March 25, 1996.) The United States believes that crimes against 
humanity must be deterred in times of peace as well as in times of war and 
that the ICC Statute should reflect this principle. 

• Section C of the definition of war crimes (on page 28 of the Zutphen draft), 
which incorporates common Article 3 of the Geneva Conventions, is currently 
bracketed. In our view, it is essential that those brackets be removed. The 
United States strongly believes that serious violations of the elementary cus- 
tomary norms reflected in common Article 3 should be the centerpiece of the 
ICC’s subject matter jurisdiction with regard to non-international armed con- 
flicts. 

• Finally, the United States urges that there should be a section, in addition to 
Section C, covering other rules regarding the conduct of hostilities in non-inter- 
national armed conflicts. It is good international law, and good policy, to make 
serious violations of at least some fundamental rules pertaining to the conduct 
of hostilities in non international armed conflicts a part of the ICC’s jurisdic- 
tion. 

The United States is eager to work with other delegations to build strong consen- 
sus on these matters 


Statement of the United States Delegation on Elements of Offenses 

United States Delegation, 
April 3, 1998. 

On Friday, March 27th, the U.S. delegation submitted a paper to the Preparatory 
Committee as an illustration of how a set of criminal elements, annexed to the Stat- 
ute, might appear. We solicited, and have received comments on this paper, and 
have since submitted the paper as a conference document which is forthcoming as 
DP 11. (It may not be translated by the end of the Preparatory Committee meeting) 

The overwhelming majority of comments have been positive with respect to the 
need to define crimes with the clarity, precision and specificity many jurisdictions 
require for criminal law. This is consistent with adherence to the principle of 
nullum crimen sine lege and the desires for specificity in the definition of crimes 
expressed in reports from earlier Preparatory Committee meetings. We have also re- 
ceived some critical comments, however, or perhaps more appropriately — expres- 
sions of cautious reservation, due to the necessarily late submission of our proposed 
annex and what some see as a potential to delay negotiation of the treaty in Rome. 

I would like to take a moment to address these concerns directly. 

We hope for a successful conclusion of a diplomatic conference in Rome. We view 
our proposal regarding a criminal elements annex as being entirely consistent with 
and, in fact, advancing the constructive approach our delegations have taken to 
achieve that aim. 

The United States continues to believe that the inclusion of an annex which lays 
out criminal elements is a fundamental requirement for a successful criminal stat- 
ute. We understand that different criminal justice systems function with different 
levels of specificity, but if the International Criminal Court is to enjoy the wide- 
spread acceptance, recognition and respect that it must have to function appro- 
priately, it must not have standards of criminal justice that are less rigorous than 
those of its member states. Considering the seriousness of the crimes and penalties 
in these cases, specificity becomes an issue of fundamental fairness. 
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Addressing the issue of timing, let me explain why we have just now introduced 
DP 11 as opposed to at an earlier time. The answer is closely related to the fact 
that we could only submit a template or model and not a specific proposal. The task 
of listing elements of offenses is logically accomplished subsequent to reaching con- 
sensus on the list of crimes. However, at this juncture, such consensus has not been 
achieved. Therefore, the United States has prepared this document to serve as a po- 
tential template or model for a parallel effort in Rome or follow-on negotiations of 
a more technical nature. 

More than two years ago, there was widespread agreement that the statute would 
need to define crimes with the clarity and precision of a criminal statute. While 
there may be different perceptions of what the terms “clarity” and “precision” really 
mean, there can be no disagreement that the current formulations of crimes do not 
contain the requisite specificity. Our current list of crimes in the draft statute uses 
language frequently drawn directly from Hague or Geneva Conventions. While ac- 
commodating some concerns of the international lawyer, these conventional formula- 
tions are not crafted so as to address the needs of the criminal practitioner. 

Moving beyond the timing of our proposal, I would like to address the issue of 
the potential for delay. No one has suggested a less ambitious goal than completion 
in Rome, but likewise we should accept nothing less than a thorough comprehensive 
treaty. We should not allow ourselves to conclude that any necessary effort is simply 
“too hard to complete in Rome. Nevertheless, we have attempted to accommodate 
the concerns of other delegations by maintaining an attitude of flexibility on the 
specific procedures or mechanism by which the annex could be adopted. We have 
made several references to the criminal elements in the draft text, coupling them 
with the terms, “rules of evidence and procedure.” The specific mechanism for adopt- 
ing an elements annex must still be clarified. 

While timing may be a point for discussion, we believe that the status of the ele- 
ments as a constituent part of the statute should be presumed. The essence of this 
entire effort is the preeminence of the rule of law. This law binds alleged perpetra- 
tors as well as the prosecutors and judges that make them accountable. The ele- 
ments must be a part of the statute; they carry with them the rigor that gives a 
criminal tribunal its authority as an institution under the law. 

Some argue that those bred in civil law have found the common law character 
of the elements paper difficult. We sympathize with their concerns and are happy 
to consult with them. Consultations thus far lead us to believe that it would be pos- 
sible to make this paper broadly acceptable to a wide range of delegations. It may 
be that the best way of proceeding in Rome would be to charge a group of experts 
drawn from different legal systems to finalize the elements text for adoption, as an 
annex to the Statute, at the end of the Rome conference. 

Some delegations may believe that the task of reaching consensus on elements is 
a daunting one, given the short time available. They may believe that discussions 
about the elements will be as complex as the discussions we had about principles 
of criminal law and the list of crimes. But the elements are meant to be simple and 
practical. In fact, the removal of any perceived ambiguity in the current crime list 
could facilitate agreement on that list. They are something readily familiar to crimi- 
nal practitioners, a necessary guide to prosecutors of what must be proved, and to 
defense counsel of what must be defended against. 

Conversely, some have argued that there is no controversy regarding what the 
elements are, and thus, negotiating them is an unnecessary task. If this is the case, 
then we should reach quick agreement at Rome, without any controversial discus- 
sion. However, if there are some points of disagreement in the elements, then dis- 
cussion and agreement on them become even more important. How can we ask the 
global community to accept the jurisdiction of a court, when we cannot even agree 
on the precise nature of the criminal activity that would be subject to it? 

The U.S. delegation strongly urges other delegations to take a close look at the 
criminal elements paper that we have proposed. We must ensure that our endeavors 
are oriented toward establishment of a responsible permanent international crimi- 
nal justice system. We cannot abandon the task in the face of difficulties, and leave 
it for the court. We will elect judges to judge, not to legislate. 

In conclusion, we do not believe the court should become operational before the 
elements are adopted. And this, of course, is also true about the need to adopt rules 
of evidence and procedure before the court becomes operational. Our proposal is de- 
signed to create a truly viable and effective permanent court that deserves the au- 
thority and responsibility we give it. 
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Proposal Submitted by the United States of America on Elements of 
Offences for the International Criminal Court 

A/AC. 249/1998/DP. 11 
2 April 1998 
Original: English 

Preparatory Committee on the Establishment of an International Criminal Court 
16 March-3 April 1998 

Proposal Submitted by the United States of America 
Elements of Offenses for the International Criminal Court 

1. The attached reference paper is submitted to the Preparatory Committee as an 
illustration of how a set of criminal elements, annexed to the Statute, might appear. 

2. The March-April and August 1996 Proceedings of the Preparatory Committee 
reported that “[t]here was general agreement that the crimes within the jurisdiction 
of the Court should be defined with the clarity, precision and specificity required 
for criminal law in accordance with the principle of legality {nullum crimen sine 
lege).” Significant attention was given to the concept that articles dealing with 
crimes should identify “the essential elements of the offenses and the minimum 
qualitative and quantitative requirements.” The Committee reported, “[t]he defini- 
tion of war crimes should clearly indicate in what circumstances, by which perpetra- 
tors and against which victims certain acts would constitute such crimes.” ^ 

3. The United States believes that elements of the crimes should be set forth in 
an annex to the Statute to provide the clarity and precision required to adequately 
instruct the Prosecutor and Court, to ensure respect for the rights of the accused. 
Current formulations of crimes in the Zutphen Draft Statute (A/AC.249/1998/L.13) 
tie norms to treaty formulations but fail to provide a useful tool to the practitioner. 
We believe criminal elements can give teeth to the concept of nullum crimen sine 
lege. 

4. The task of listing elements of offenses is logically accomplished subsequent to 
reaching consensus on the list of crimes. However, at this juncture, such consensus 
may not be achieved prior to the Diplomatic Conference. Therefore, the United 
States has prepared this present document to serve as a potential template for a 
parallel effort in establishing elements for the eventual list of crimes under the 
Court’s jurisdiction. This effort could facilitate agreement on a list of crimes by re- 
moving fear that ambiguous terminology will be unfavorably interpreted by a judge. 
The existence of elements could provide a level of assurance that will allow consen- 
sus to develop for certain crimes and bolster the credibility of the Court. 

5. These elements were drafted for a list of some 52 offenses found in the Zutphen 
draft that we believe are fairly widely accepted. They are consolidated here in a list 
of 32 substantive offenses. Reference to the statute’s formulation can be found in 
the “definition” section of each listing in this document. However, this is not meant 
to be a statement of support for or against any crime. Likewise, we are not nec- 
essarily bound to the substance of the provisions herein. Our goal is to facilitate dis- 
cussion to reach what we believe is an achievable goal, and one that may allow 
many more countries eventually to join the statute. 

Annex 


Elements of Offenses for the International Criminal Court 
A. Genocide 

a. Definition: Any of several acts committed with the intent to destroy in 
whole or in part, a national, ethnic, racial or religious group, as such. 

b. Elements: 

(i) That the accused committed one or more of the following acts against 
a person in a national, ethnic, racial, or religious group, because of that per- 
son’s membership in that group: 

a. Killing; 

b. Causing serious bodily or mental harm; 

c. Deliberately inflicting conditions of life calculated to bring about 
physical destruction of the group in whole or in part; 


^Official Records of the General Assembly, Fifty -first Session, Supplement No. 22 (A/51/22) 
par. 52-53.) 
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d. Imposing measures intended to prevent births within the group; 
or 

e. Forcibly transferring children of the group to another group. 

(ii) That when the accused committed such act, the accused had the in- 
tent to take part in a plan to destroy such group in whole or in part. 

B. Crimes Against Humanity 

1. General comments 

The following comments apply to all of Part B: 

(a) A crime against humanity means any of the following acts when commit- 
ted as part of a widespread or systematic attack against a civilian population: 
extermination, murder, torture, arbitrary imprisonment, arbitrary deportation, 
enslavement, rape and other forms of sexual abuse, including enforced prostitu- 
tion, and enforced disappearance of persons. 

(b) In contrast to war crimes, crimes against humanity need not take place 
during an armed conflict. 

(c) All crimes against humanity require deliberate and purposeful action. Ad- 
ditionally, they share the element of being crimes constituent within a wide- 
spread or systematic attack. The accused need not be personally responsible for 
the widespread or systematic nature of the entire attack. 

(d) “Widespread” means the attack is massive in nature and directed against 
a large number of individuals. 

(e) “Systematic” means the attack constitutes or is part of, consistent with or 
in furtherance of, a policy or concerted plan, or repeated practice over a period 
of time. 

2. Murder 

(a) Definition from Statute. Murder. 

(b) Elements: 

(i) That the accused intended to kill or cause death to one or more non- 
combatant persons; 

(ii) That the accused killed or caused the death of one or more persons; 
(hi) That the killing was arbitrary and without lawful justification; and 
(iv) That the killing was carried out as part of a widespread or systematic 

attack. 

(c) Comment. Since this offense requires deliberate and purposeful action, the 
thought of taking life must be consciously conceived and the act or omission by 
which it was taken must be intended. 

3. Extermination 

(a) Definition: Extermination. 

(b) Elements: 

(i) That the accused intended to kill or cause to be killed a group of peo- 
ple, a population, or a large portion of a population; 

(ii) That the accused killed or caused to be killed one or more people; 

(hi) That the killing was deliberate and premeditated; and 

(iv) That the killing was carried out as part of a widespread or systematic 
attack. 

(c) Comments: 

(i) An accused may be found guilty of this offense if he imposed unlawful 
living conditions that were intended to be seriously injurious to health and 
safety and that were calculated to bring about death of a large portion of 
a population. An intentional failure to provide essential food, shelter, and 
medical care may be sufficient for a conviction. A siege or embargo con- 
ducted according to the laws of armed conflict is not extermination under 
this Statute. 

(ii) Extermination is distinguished from genocide in that it does not re- 
quire targeting the population to be based solely on nationality, race, eth- 
nicity, or religion. 

4. Enslavement 

(a) Definition: Enslavement. 

(b) Elements: 

(i) That the accused intended to own or cause to be owned one or more 
persons and the fruits of their labour; 
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(ii) That one or more persons was forced to do labor without any com- 
pensation; 

(hi) That the accused exerted ownership rights over one or more persons 
so as to deprive them of all individual rights; and 

(iv) That the enslavement was carried out as part of a widespread or sys- 
tematic attack. 

(c) Comment. The detention or internment of protected persons, defined in ac- 
cordance with the Geneva Conventions of 1949, does not constitute enslavement 
under this Statute. 

5. Unlawful Imprisonment 

(a) Definition: Imprisonment in flagrant violation of international law or fun- 
damental legal norms. 

(b) Elements: 

(i) That the accused intended to imprison or cause to be imprisoned a 
group of people, a population, or part of a population, with the knowledge 
that such imprisonment was unlawful; 

(ii) That the accused unlawfully imprisoned or caused to be imprisoned 
one or more persons; 

(hi) That in carrying out the imprisonment, the accused systematically 
conducted or caused to be carried out arrests, detentions, or use of sham 
legal process that departed substantially from established indispensable 
governing norms; and 

(iv) That the imprisonment was carried out as part of a widespread or 
systematic attack. 

(c) Comments: 

(i) Upon a prima facia showing by the defense, the prosecutor has the 
burden of proving that imprisonment was not carried out for some lawful 
purpose. The following cases do not constitute arbitrary imprisonment: the 
lawful detention of persons after conviction by a competent court; the lawful 
arrest or detention of persons for non-compliance with the lawful order of 
a court or in order to secure fulfillment of any obligation prescribed by law; 
and the lawful detention of persons for the prevention of the spreading of 
infectious diseases or to otherwise safeguard health and safety. 

(ii) Since this offense requires deliberate and purposeful action, a good 
faith belief that the imprisonment was lawful would undermine the intent 
element of the offense. 

6. Torture 

(a) Definition: Torture. 

(b) Elements: 

(i) That the accused intended to cause death, serious injury or severe pain 
to one or more persons; 

(ii) That the accused committed acts resulting in the infliction of severe 
physical or mental pain or suffering upon one or more persons; 

(hi) That the accused, at the time of such acts, had the intent to inflict 
severe physical or mental pain or suffering; 

(iv) That the acts did not arise from or were not inherent in or incidental 
to lawful sanctions; and 

(v) That the acts were carried out as part of a widespread or systematic 
attack. 

7. Deportation 

(a) Definition: Deportation or forcible transfer of population. 

(b) Elements: 

(i) That the accused intended to wrongfully deport or transfer a popu- 
lation or group of people from their lawful place of residence; 

(ii) That the accused knew of population or group’s lawful residence in 
the place from which the accused expelled them; 

(hi) That the accused caused a population or group to be forcibly moved 
from their lawful place of residence without justification based on security 
considerations or other imperative reason of public welfare; and 

(iv) That the forcible movement was carried out as part of a widespread 
or systematic attack. 
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(c) Comment. The “wrongfulness” of the intent element and the lack of jus- 
tification for the movement preclude prosecution for justified movements such 
as: 

(i) Any movement of a population according to Article 49, of the First Ge- 
neva Convention, 1949; 

(ii) Any movement in case of an emergency or calamity threatening the 
life or well-being of the population; 

(iii) Any service of punishment lawfully imposed; 

(iv) Any movement required as a necessary adjunct of a lawful intern- 
ment. 

8. Rape, Sexual Abuse, or Enforced Prostitution. 

(a) Definition: Rape or other sexual abuse of comparable gravity, or enforced 
prostitution. 

(b) Elements: 

(i) That the accused intended to attack a person or persons through acts 
of a sexual nature; 

(ii) That the accused committed or caused to be committed one of the fol- 
lowing acts by force: 

a. Rape; 

b. Sexual abuse; or 

c. Enforced prostitution; and 

(iii) That the acts were committed as part of a widespread or systematic 
attack. 

(c) Comments: 

(i) “Rape” is the forcible penetration, however slight, of any part of the 
body of another by the accused’s sexual organ, or forcible penetration, how- 
ever slight, of the anal or genital opening of another by any object. 

(ii) “Sexual abuse” is any contact of a sexual nature by force or threat 
of force of comparable gravity to rape. It specifically includes the offenses 
of sexual mutilation, enforced pregnancy, and enforced sterilization. 

(iii) “Sexual mutilation” is forcibly causing serious physical injury to the 
victim’s sexual organs. 

(iv) “Enforced prostitution” is intentional sexual enslavement wherein the 
“forcible” element need not be present for each individual sex act, but is 
generally present regarding a mandated occupation that involves acts of a 
sexual nature related to rape or sexual abuse. 

(v) “Committed by force” means the sexual act was accomplished by force 
or threat of force against the victim or a third person. The threat of force 
can be either express or implied, and must place the victim in reasonable 
fear that he or she or a third person will be subjected to violence, detention, 
duress, or psychological oppression if the victim does not comply. Evidence 
of consent may negate the necessary force element. However, consent may 
not be inferred if resistance would have been futile, if the victim was forc- 
ibly detained, where resistance is overcome by threats of death or great 
bodily harm, or where the victim is unable to resist because of the lack of 
mental or physical faculties. 

9. Persecution 

(a) Definition: Persecution against any identifiable group or collectivity on po- 
litical, racial, national, ethnic, cultural or religious grounds and in connection 
with other crimes within the jurisdiction of the Court. 

(b) Elements: 

(i) That the accused intended to deprive an identifiable group of persons 
of life, liberty or security of person; 

(ii) That the accused unlawfully and directly deprived one or more mem- 
bers of that group of life, liberty or security or person; 

(iii) That the deprivation caused death, serious physical or mental injury 
or a complete loss of human dignity; 

(iv) That the deprivation was motivated by the target group’s political, ra- 
cial, national, ethnic, cultural or religious affiliation; 

(v) That the deprivation was carried out in conjunction with one or more 
of the other crimes against humanity described in this statute and as part 
of a widespread or systematic attack. 

(c) Comments: 
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(i) The “directly” requirement in the second element of this offense neces- 
sitates that the accused’s actions be the proximate cause of any deprivation. 
Crimes of omission such as allowing starvation to take place would not be 
crimes against humanity under this section. 

(ii) The intent element of this offense requires both an intent to deprive 
and a motivation that is based on a group’s political, racial, national, eth- 
nic, cultural or religious affiliation. 

C. War Crimes 

1. General Comments 

The following comments apply to all of Part C: 

(a) Military necessity. The principle of military necessity authorizes that use 
of force, not otherwise specifically prohibited by the law of armed conflict, re- 
quired for mission accomplishment or submission of the enemy. 

(b) Collateral damage. Collateral Damage includes that incidental injury or 
additional damage that was not intended by an attack or course of action. It 
is not unlawful to cause incidental injury or death to civilians, or collateral 
damage to civilian objects, during an attack upon a le^timate military objec- 
tive. The principle of proportionality, however, may prohibit some attacks on le- 
gitimate military objectives that would cause excessive collateral damage or in- 
jury- 

(c) Proportionality. The principle of proportionality prohibits attacks which 
are expected to cause incidental loss of civilian life, injury to civilians, damage 
to civilian objects, or a combination thereof, which would be clearly excessive 
in relation to the overall military advantage anticipated. 

(d) Evaluation of intent element in war crimes. In several cases, there is a 
particular mens rea requirement for war crimes which involves a level of knowl- 
edge of the commander or other accused. Decisions by military commanders and 
others responsible for planning, deciding upon or executing attacks can only be 
judged on the basis of their assessment of the information reasonably available 
to them under the circumstances at the relevant time. 

2. Willful Killing 

(a) Definition: Willful killing; killing or wounding a combatant who, having 
laid down his arms or having no longer a means of defense, has surrendered 
at discretion; Violence to life and person, in particular murder of all kinds. 

(b) Elements: 

(i) That the alleged offense took place during the course of an inter- 
national armed conflict; 

(ii) That a certain person, protected under one or more of the Geneva 
Conventions of 1949 is dead; 

(hi) That at the time of the act or omission, the accused knew or should 
have known that the victim was protected under one or more of the Geneva 
Conventions of 1949; 

(iv) That the death resulted from the act or omission of the accused; and 

(v) That, at the time of the killing, the accused had the intent to kill or 
inflict great bodily harm upon the victim or another similarly protected per- 
son. 

(c) Comments: 

(i) This offense requires deliberate and purposeful action. The act or omis- 
sion must have been accompanied by an intent to kill or cause great bodily 
harm, accompanied by knowledge of the intended victim’s status. 

(ii) Willful killing encompasses faults of omission. The omission must 
have been intended to cause death or great bodily harm. Again, if death is 
the foreseeable consequence of such omission, intent can be inferred. Exam- 
ples include giving instructions for food rations of prisoners of war to be re- 
duced to such a point that malnutrition causes death and allowing wounded 
persons to die for want of reasonably available medical care. 

3. Torture 

(a) Definition: Torture; violence to life and person, in particular cruel treat- 
ment and torture; Willfully causing great suffering, or serious injury to body or 
health. 

(b) Elements: 

(i) That the alleged offense took place during the course of an armed con- 
flict; 
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(ii) That the accused committed acts resulting in the infliction of severe 
physical or mental pain or suffering upon one or more persons; 

(hi) That the accused, at the time of such acts, had the intent to inflict 
severe physical or mental pain or suffering; 

(iv) That the acts did not arise from or was not inherent in or incidental 
to lawful sanctions. 

4. Inhuman treatment 

(a) Definition: Willfully causing great suffering or serious injury to body or 
health; violence to life and person, in particular mutilation; inhuman treatment, 
including biological experimentation; subjecting persons who are in the power 
of an adverse Party to physical mutilation or to medical or scientific experi- 
ments of any kind that are neither justified by the medical, dental, or hospital 
treatment of the person concerned nor carried out in his interest, and that 
causes death to or seriously endangers the health of such person or persons; 
committing outrages upon personal dignity, in particular humiliating and de- 
grading treatment. 

(b) Elements: 

(i) That the alleged offense took place during the course of an armed con- 
flict; 

(ii) That the accused committed an act against a certain person or sub- 
jected that person to a particular medical or biological procedure or treat- 
ment; 

(hi) (for inhuman treatment) That the act was intended to, and did in 
fact, subject the victim to mutilation, severe indignities, pain, or extreme 
suffering grossly out of proportion to the treatment expected of one human 
being from another; or 

(hi) (for biological experimentation) That the intent of the procedure or 
treatment was non-therapeutic and was neither justified by medical reason 
nor carried out in the victim’s interest; and 

(iv) (for both inhuman treatment and biological experimentation) That the 
act or treatment caused death or serious injury to the mental or physical 
health of the victim. 

5. Extensive destruction or wrongful appropriation 

(a) Definition: Extensive destruction and appropriation of property, not justi- 
fied by military necessity and carried out unlawfully and wantonly; Destroying 
or seizing the property of an adversary unless such destruction or seizure be 
imperatively demanded by the necessitates of the conflict; Pillaging a town or 
place, even when taken by assault. 

(b) Elements: 

(i) That the alleged offense took place during the course of an armed con- 
flict; 

(ii) That the accused willfully or recklessly destroyed, damaged, or appro- 
priated certain real or personal property; and 

(hi) That the amount of destruction, damage, or wrongful appropriation 
was clearly excessive, not justified by military necessity, and carried out 
wantonly. 

(c) Comments: 

(i) The wantonness requirement takes this offense beyond a mere inten- 
tional destruction or appropriation in excess of that required by military ne- 
cessity and necessitates proof of a significantly heightened malice or arbi- 
trary disregard for the rights of the victims. 

(ii) Causing collateral damage cannot constitute this offense. Likewise, 
destruction or appropriation justified by military necessity is not unlawful. 

(hi) Wrongful Appropriation means taking property from its lawful 
owner, or any other person with a greater possessory interest than the ac- 
cused, with the intent to permanently deprive. 

6. Compelling hostile acts 

(a) Definition: Compelling a prisoner of war or other protected person to serve 
in the forces of a hostile power; compelling the nationals of the hostile party 
to take part in the operations of war directed against their own country, even 
if they were in the belligerent’s service before the commencement of the war. 

(b) Elements: 
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(i) That the alleged offense took place during the course of an inter- 
national armed conflict; 

(ii) That the accused coerced a certain person, hy act or threat, to engage 
in hostile acts against that person’s own country; and 

(hi) That the person coerced was a prisoner of war or a civilian protected 
hy one or more of the Geneva Conventions of 1949. 

(c) Comment: Implicit in the second element is the fact that the acts com- 
pelled do not constitute lawful prisoner of war or civilian labor as defined by 
articles 49-57 of (Geneva) Convention (III) Relative to the Treatment of Pris- 
oners of War, 1949 and articles 51 and 52 of (Geneva) Convention (IV) Relative 
to the Protection of Civilian Persons in Time of War, 1949. 

7. Denying judicial guarantees 

(a) Definition: Willfully depriving a prisoner of war or other protected person 
of the rights of a fair and regular trial; declaring abolished, suspended or inad- 
missible in a court of law the rights and actions of the nationals of the hostile 
party; the passing of sentences and the carrying out of executions without pre- 
vious judgment pronounced by a regularly constituted court, affording all judi- 
cial guarantees which are generally recognized as indispensable. 

(b) Elements: 

(i) That the alleged offense took place during the course of an armed con- 
flict; 

(ii) That the accused allowed judicial proceedings to be concluded which 
resulted in some punishment of a certain prisoner of war or civilian within 
the accused’s control; 

(hi) That the accused intended to deprive the person of a fair and regular 
trial; and 

(iv) (for international armed conflicts) That such act was performed with- 
out according the person a fair and regular trial as defined by the Third 
and Fourth Geneva Conventions of 1949; or 

(iv) (for non-international armed conflicts) That such act was performed 
without judgment by a regularly constituted court or without the most 
manifestly indispensable judicial guarantees. 

(c) Comment: For international armed conflicts, the substance of this offense 
is the violation of one or more of the penal provisions of articles 82-88; 99-108 
of (Geneva) Convention (III) Relative to the Treatment of Prisoners of War, 
1949, and articles 64-78 of (Geneva) Convention (IV) Relative to the Protection 
of Civilian Persons in Time of War, 1949. For non-international armed conflict, 
the elements of the offense are only met when the combined violations of penal 
provisions rise to the level of indispensable judicial guarantees requisite for the 
most fundamental judicial norms, as provided in Common Article 3(d) of the Ge- 
neva Conventions of 1949. 

8. Deportation 

(a) Definition: Unlawful deportation, transfer, or unlawful confinement; Or- 
dering the displacement of a civilian population other than that represented by 
the forces of the accused. 

(b) Elements: 

(i) That the alleged offense took place during the course of an inter- 
national armed conflict; 

(ii) That the accused held, confined, or otherwise restrained the liberty 
of a person or expelled a person from the territory in which that person re- 
sides for purposes other than lawful internment; 

(hi) That the person was a civilian protected under one or more of the 
Geneva Conventions of 1949; 

(iv) That the accused knew of the person’s status as a lawful resident of 
the territory of the State; and 

(v) (for cases of deportation or transfer) That the deportation or transfer 
was not conducted for security purposes or any other lawful reason; or 

(vi) (for cases of unlawful confinement) that the restraint was not under- 
taken for security purposes and was effected without affording the proce- 
dural and substantive protections prescribed in the Fourth Geneva Conven- 
tion of 1949. 

(c) Comment: Occupjdng powers are authorized, for reasons of security, to in- 
tern civilians in some situations in accordance with Articles 78-104 of (Geneva) 
Convention (IV) Relative to the Protection of Civilian Persons in Time of War 
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of 1949. It is the prosecutor’s burden to prove that internment of civilians was 
not undertaken for security purposes once a prima facia case is made for that 
defense. 

9. Taking hostages 

(a) Definition: Taking of hostages. 

(b) Elements: 

(i) That the alleged offense took place during the course of an armed con- 
flict; 

(ii) That the accused seized, detained or otherwise held hostage a certain 
noncombatant person; 

(iii) That the accused threatened to injure, kill, or continue to detain such 
person; and, 

(iv) That the act was performed with the intent to compel a state, an 
international intergovernmental organization, a natural or juridical person, 
or a group of persons to do or refrain from doing any act as an explicit or 
implicit condition for the safe release of the person. 

(c) Comment: This offense is distinguished from unlawful confinement by the 
additional element that the accused threatened to prolong the hostage’s deten- 
tion or to put him or her to death in exchange for some act by a third party. 
It is not constrained by the need for the victim to be a protected person or for 
the offense to take place during international armed conflict. 

10. Attacking civilians 

(a) Definition: Intentionally directing attacks against the civilian population 
as such, as well as individual civilians not taking direct part in hostilities. 

(b) Elements: 

(i) That the alleged offense took place during the course of an armed con- 
flict; 

(ii) That the accused intentionally directed an attack against one or more 
civilians; 

(iii) That the accused intended the object of the attack to be one or more 
civilians; 

(iv) That the civilian or civilians against whom the attack was directed 
were not taking part in hostilities or located in proximity to, or within, a 
lawful military objective at the time the attack was initiated; and 

(v) That the attack resulted in death or harm to one or more civilians. 

(c) Comments: 

(i) Since this offense requires deliberate and purposeful action, causing 
incidental injury or collateral damage does not constitute attacking civil- 
ians. 

(ii) Military objective. Military objectives are those objects which by their 
nature, location, purpose or use make an effective contribution to military 
action and whose total or partial destruction, capture or neutralization, in 
the circumstances ruling at the time, offers a definite military advantage. 

11. Causing disproportionate damage 

(a) Definition: Intentionally launching an attack in the knowledge that such 
attack will cause incidental loss of life or injury to civilians or damage to civil- 
ian objects or widespread, long-term, and severe damage to the natural environ- 
ment that would be excessive in relation to the concrete and direct overall mili- 
tary advantage anticipated. 

(b) Elements: 

(i) That the alleged offense took place during the course of an inter- 
national armed conflict; 

(ii) That the accused launched an attack 

(iii) That the attack resulted in collateral damage or incidental injury; 

(iv) That the collateral damage or incidental injury was manifestly exces- 
sive in relation to the overall military advantage anticipated; 

(v) That the accused knew that such collateral injury or damage would 
be disproportionate to the military advantage gained. 

(c) Comments: 

(i) The knowledge element is key to proportionality analysis for this of- 
fense. Since the evaluation is necessarily subjective, the proportionality 
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knowledge threshold must he high and analysis must be based on the per- 
spective of the accused prior to the attack. 

(ii) Military advantage includes all benefits ranging from tactical goals to 
overall campaign objectives. 

12. Attacking an undefended locality 

(a) Definition: Attacking or bombarding, by whatever means, towns, villages, 
dwellings or buildings that are undefended. 

(b) Elements: 

(i) That the alleged offense took place during the course of an inter- 
national armed conflict; 

(ii) That the accused launched an attack against a certain undefended lo- 
cality; 

(hi) That the attack was not justified by military necessity; and 

(iv) That at the time of the offense, the accused knew that the object of 
the attack was an undefended locality. 

(c) Comments: 

An “undefended locality” is any inhabited place near or in a zone where armed 
forces are in contact which is open for occupation by an adverse Party and has been 
declared undefended by appropriate authorities of a party to the conflict. This dec- 
laration shall be addressed to the adverse party and such a locality shall fulfill the 
following conditions: 

(a) All combatants, as well as mobile weapons and mobile military equipment 
must have been evacuated; 

(b) No hostile use shall be made of fixed military installations or establish- 
ments; 

(c) No acts of hostility shall be committed by the authorities or by the popu- 
lation; and 

(d) No activities in support of military operations shall be undertaken. 

13. Improper use of a flag, symbol or uniform 

(a) Definition: Making improper use of a flag of truce, of the flag or of the 
military insignia and uniform of the enemy or of the United Nations, as well 
as of the distinctive emblems of the Geneva Conventions, resulting in death or 
serious personal injury; Killing or wounding treacherously individuals belonging 
to the hostile nation or army. 

(b) Elements: 

(i) That the alleged offense took place during the course of an inter- 
national armed conflict; 

(ii) That the accused wrongfully used a flag of truce, the flag of the 
enemy or of the United Nations, or the distinctive emblems of the Geneva 
Conventions; or wrongfully used the military insignia and uniform of the 
enemy or of the United Nations while engaging in attacks. 

(hi) That the wrongful use of one or more of these items was intended 
to cause death, serious personal injury, or capture; and 

(iv) That death, serious personal injury, or capture occurred as a direct 
result of the accused’s actions or wron^ul misrepresentations. 

14. Attacking protected objects 

(a) Definition: Intentionally directing attacks against buildings dedicated to 
religion, art, science or charitable purposes, historic monuments, hospitals and 
places where the sick and wounded are collected, provided they are not being 
used at the time for military purposes; 

(b) Elements: 

(i) That the alleged offense took place during the course of an armed con- 
flict; 

(ii) That the accused directed an attack against one or more of the follow- 
ing: a building dedicated to religion, art, science or charitable purposes, an 
historic monument, or a hospital or place where the sick and wounded are 
collected; 

(hi) That the accused specifically intended such attack and its natural 
consequences with respect to the object of the attack; 

(iv) That the object of attack was not being used for military purposes at 
the time of the attack; and 
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(v) That the accused knew the object of attack was not being used for 
military purposes at the time of the attack. 

15. Perfidy 

(a) Definition: Killing or wounding treacherously individuals belonging to the 
hostile nation or army; killing or wounding treacherously a combatant adver- 
sary. 

(b) Elements: 

(i) That the alleged offense took place during the course of an armed con- 
flict; 

(ii) That the accused intended to kill or wound a combatant adversary; 

(iii) That the accused committed an act resulting in the death or wound- 
ing of a combatant adversary; 

(iv) That the accused intended the death or wounding to be accomplished 
by securing the confidence of a military adversary to believe himself to be 
entitled to, or obliged to accord, protection under the law of war, with in- 
tent to betray that confidence; and 

(v) That the death or wounding occurred as a direct result of the 
accused’s wrongful misrepresentations. 

16. Denying quarter 

(a) Definition: Declaring that no quarter will be given. 

(b) Elements: 

(i) That the alleged offense took place during the course of an armed con- 
flict; 

(ii) That the accused was a person in command or had authority over cer- 
tain forces; 

(iii) That the accused declared to those subordinate forces that no quarter 
be given the enemy; 

(iv) That in so declaring, the accused intended that his or her subordi- 
nates refuse quarter to the enemy; and 

(v) That the refusal to accept surrender was not justified by military ne- 
cessity. 

(c) Comment: 

(i) Denial of quarter is the refusal to accept an enemy’s surrender when 
it is reasonable to do so. 

(ii) Bringing a preponderance of force to bear against enemy military ob- 
jectives or enemy personnel does not constitute denial of quarter. Neither 
is a commander obligated to offer an opportunity to surrender before carry- 
ing out an attack, since surprise or speed may be critical to the success of 
the attack. 

17. Sexual Offenses 

(a) Definition: Committing rape, sexual slavery, enforced prostitution, en- 
forced pregnancy, enforced sterilization, and any other form of sexual violence 
also constituting a grave breach of the Geneva Conventions. 

(b) Elements: 

(i) That the alleged offense took place during the course of an armed con- 
flict; 

(ii) That the accused intended to commit a certain sexual act upon a cer- 
tain person or forced that person to engage in a certain sexual act; 

(iii) That the accused committed or caused to be committed one of the fol- 
lowing acts by force: 

a. rape; 

b. sexual abuse; or 

c. enforced prostitution; and 

(iv) That the acts were committed as part of a widespread or systematic 
attack. 

(c) Comments: 

(i) “Rape” is the forcible penetration, however slight, of any part of the 
body of another by the accused’s sexual organ, or forcible penetration, how- 
ever slight, of the anal or genital opening of another by any object. 

(ii) “Sexual abuse” is any contact of a sexual nature by force or threat 
of force of comparable gravity to rape. It specifically includes the offenses 
of sexual mutilation, enforced pregnancy, and enforced sterilization. 
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(iii) “Sexual mutilation” is forcibly causing serious physical injury to the 
victim’s sexual organs. 

(iv) “Enforced prostitution” is intentional sexual enslavement wherein the 
“forcible” element need not be present for each individual sex act, but is 
generally present regarding a mandated occupation that involves acts of a 
sexual nature related to rape or sexual abuse. 

(v) “Committed by force” means the sexual act was accomplished by force 
or threat of force against the victim or a third person. The threat of force 
can be either express or implied, and must place the victim in reasonable 
fear that he or she or a third person will be subjected to violence, detention, 
duress, or psychological oppression if the victim does not comply. Evidence 
of consent may negate the necessary force element. However, consent may 
not be inferred if resistance would have been futile, if the victim was forc- 
ibly detained, where resistance is overcome by threats of death or great 
bodily harm, or where the victim is unable to resist because of the lack of 
mental or physical faculties. 

18. Immunizing an area with protected persons 

(a) Definition: Utilizing the presence of a civilian or other protected persons 
to render certain points, areas or military forces immune from military oper- 
ations. 

(b) Elements: 

(i) That the alleged offense took place during the course of an inter- 
national armed conflict; 

(ii) That at the time of the offense, the accused was defending a military 
objective from likely attack; 

(iii) That the accused either caused the military objective, civilian person- 
nel or other persons protected under one of the Geneva Conventions of 1949 
to be moved so that the military objective and the civilian personnel, or 
other protected persons would be either located together or otherwise posi- 
tioned so that an attack against the military objective would seriously en- 
danger the civilian personnel or other protected persons; and 

(iv) That the accused’s actions were intended to shield military objectives 
from attack, to shield, favor or impede military operations, or to otherwise 
undermine the adversary’s will to attack or continue an attack. 

19. Attacking objects displaying a protective emblem 

(a) Definition: Intentionally directing attacks against buildings, material, 
medical units and transport, and personnel using, in conformity with inter- 
national law, the distinctive emblems of the Geneva Conventions; 

(b) Elements: 

(i) That the alleged offense took place during the course of an armed con- 
flict; 

(ii) That the accused directed an attack against a building, material, a 
medical unit or transport, or person that was properly displaying a distinc- 
tive protective emblem of the Geneva Conventions; 

(iii) That the accused knew the object of attack was properly displaying 
a distinctive protective emblem of the Geneva Conventions; 

(iv) That the object of attack was not being used for a military purpose 
at the time of the attack; and 

(v) That the accused did not believe that the object of attack was being 
used for a military purpose at the time of the attack. 

20. Starvation 

(a) Definition: Intentionally using starvation of civilians as method of warfare 
by depriving them of objects indispensable to their survival, including willfully 
impeding relief supplies as provided for under the Geneva Conventions; 

(b) Elements: 

(i) That the alleged offense took place during the course of an inter- 
national armed conflict; 

(ii) That the accused engaged in an act or omission calculated to attack, 
destroy, remove, or render useless objects indispensable to the nourishment 
and survival of the civilian population; 

(iii) That the accused’s act or omission was intended for the specific pur- 
pose of denying nourishment necessary for the survival of the civilian popu- 
lation of the adverse party; and 
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(iv) That as a result of the accused’s acts, one or more persons died from 
starvation. 

21. Using illegal weapons 

(a) Definition: Employing the following weapons, projectiles and material and 
methods of warfare which are calculated to cause superfluous injury or unneces- 
sary suffering: (i) poison or poisoned weapons, (ii) asphyxiating, poisonous or 
other gases, and all analogous liquids, materials or devices, (hi) bullets which 
expand or flatten easily in the human body, such as bullets with a hard enve- 
lope which does not entirely cover the core or is pierced with incisions, (iv) bac- 
teriological (biological) agents or toxins for hostile purposes or in armed conflict, 
(v) chemical weapons as defined in and prohibited by the 1993 Convention on 
the Prohibition of the Development, Production, Stockpiling and Use of Chemi- 
cal Weapons and On Their Destruction. 

(b) Elements: 

(i) That the alleged offense took place during the course of an inter- 
national armed conflict; 

(ii) That the accused knowingly used one of the following weapons against 
an adversary in that armed conflict: 

a. Poison or poisoned weapons; 

b. Asphyxiating, poisonous or other gases, and all analogous liquids, 
materials or devices; 

c. Bullets which expand or flatten easily in the human body; 

d. Bacteriological agents or toxins; 

e. Chemical weapons; and 

(hi) That at the time of the offense, the accused knew the weapon was 
banned under international law. 

(c) Comments: 

(i) “Chemical weapons” means chemical weapons as defined in and pro- 
hibited by the 1993 Convention on the Prohibition of the Development, Pro- 
duction, Stockpiling and Use of Chemical Weapons and On Their Destruc- 
tion. It does not include Riot Control Agents as they are defined in that 
Convention. 

(ii) Bacteriological agents or toxins means any microbial or other biologi- 
cal agent or toxin, whatever their origin or method of production. 


Reference Paper Submitted by the United States of America on Rules of 
Evidence of the International Criminal Court 

A/AC. 249/1998/DP. 15 
3 April 1998 
Original: English 

Preparatory Committee on the Establishment of an International Criminal Court 
16 March-3 April 1998. 

Reference Paper Submitted by the United States 
Rules of Evidence of the International Criminal Court 

The attached reference paper is submitted to the Preparatory Committee as an 
illustration of how rules of evidence, contained within the Court’s rules promulgated 
under Article 43 of the Statute, might appear. 

Article 62 of the draft Statute addresses the law of evidence to be applied by the 
Court. Following extended debate on Article 62 during the past week, it now ap- 
pears that many of the criteria for determining the relevance and admissibility of 
evidence will not be set forth in the Statute, but instead will be deferred to the 
rules. This Paper is intended to suggest potential structure and content of the rules 
of evidence. 

A number of the draft provisions are derived, with appropriate modifications, from 
the Rules of Procedure and Evidence of the Tribunal for the Former Yugoslavia 
(“ICTY rules”), and the Draft Set of Rules of Procedure and Evidence for the Inter- 
national Criminal Court prepared by the delegations of Australia and the Nether- 
lands (A/AC.249/L.2) (“A/NL rules”), and these sources are noted. In addition, we 
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have included explanatory notes where we thought it appropriate to highlight sig- 
nificant issues that will need to he considered in preparing the rules. 


Rules of Evidence 
(see Statute Article 62) 

Rule 1: General Provisions 

(derived from ICTY rule 89; AINL rule 105) 

(1) The rules of evidence set forth in this Section, together with Article 62 of the 
Statute, shall govern the proceedings before a Chamber. 

(2) The rules of evidence set forth in this Section shall be interpreted to ensure 
fairness to the parties and to the end that the truth may be ascertained and cases 
justly decided. 

(3) Where not otherwise provided for in this Section, a Chamber shall apply rules 
of evidence that will best favor a fair determination of the matter before it. 

(4) A Chamber may admit any relevant evidence that it deems to be reliable and 
have probative value. Irrelevant evidence shall not be admitted. 

(5) Relevant evidence may nonetheless be excluded for good cause, including that 
it would constitute a needless presentation of cumulative evidence, or result in 
undue delay. 

(6) A Chamber may exclude evidence if its probative value is substantially out- 
weighed by the need to ensure a fair trial. 

(7) A Chamber may request verification of the authenticity of evidence. 

Rule 2: Testimony of Witnesses 

(derived from ICTY rule 90; AINL rule 106) 

(1) Before testifying, every witness shall make the following solemn declaration: 
“I solemnly declare that I will speak the truth, the whole truth and nothing but the 
truth.” 

[N.B.: This rule governs a solemn declaration made by a witness, other 
than the accused. A number of delegations expressed support for a provi- 
sion ensuring that an accused may make an unsworn statement at trial. 

The above rule does not seek to address this issue, which would have to 
be treated in the Statute or separately in the Rules.] 

(2) A child who, in the opinion of the Chamber, does not understand the nature 
of a solemn declaration, may testify without that formality, if the Chamber is of the 
opinion that the child is sufficiently mature to be able to report the facts of which 
he has knowledge and that he understands the duty to tell the truth. A judgement 
cannot be based on such testimony alone. 

(3) If scientific, technical, or other specialized knowledge will assist the Chamber 
to understand the evidence or to determine a fact in issue, a witness qualified as 
an expert by knowledge, skill, experience, training, or education may testify thereto 
in the form of an opinion or otherwise. 

(4) Other than an expert or an investigator responsible for a party’s investigation, 
a witness who has not yet testified shall not be present when the testimony of an- 
other witness is given. However, a witness who has heard the testimony of another 
witness shall not for that reason alone be disqualified from testifying. 

(5) A witness may decline to make any statement that might tend to incriminate 
him. The Chamber may, however, compel the witness to answer the question. Testi- 
mony compelled in this way shall not be used as evidence in a subsequent prosecu- 
tion against the witness for any offence other than [contempt or] perjury, and the 
Chamber may order such protective measures as may be necessary to effect this re- 
sult. 

Rule 3; Live Testimony By Means of Video or Audio Link 

(1) Witnesses shall, in principle, be heard directly by the Chambers unless a 
Chamber permits otherwise under this Rule of Rule 4. 

(2) In the interests of justice and to facilitate the orderly and efficient progression 
of the proceedings, a Chamber may permit an out-of-court witness to testify, not- 
withstanding his physical absence, by live audio link, video link, or other tech- 
nology. 

(3) The examination of the out-of-court witness shall be conducted in accordance 
with the provisions of the rules governing examination of witnesses at trial. If the 
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State in which the out-of-court witness is located restricts the procedures under 
which the testimony is given, the testimony shall be admitted only if the procedures 
used do not prejudice the rights of the parties and are otherwise in substantial con- 
formity with the Statute and Rules. 

Rule 4: Recorded Testimony 

(derived from ICTY rule 71) 

(1) In exceptional circumstances and in the interests of justice, a Chamber may 
order that testimony be taken and recorded, by audiotape, videotape, transcript, or 
other similar means in advance of trial. The recorded testimony may be admitted 
at trial if, for good reason, the witness cannot be present at the time of trial. 

(2) The party seeking to take and preserve testimony shall apply to the Chamber 
in writing and shall state the name and whereabouts of the person whose recorded 
testimony is sought, the date and place at which the recorded testimony is to be 
taken, the matters on which the person is to be examined, and the exceptional cir- 
cumstances involved. 

(3) If the Chamber grants the application, the party at whose request the recorded 
testimony is to be taken shall give reasonable notice to the other party, who shall 
have the opportunity to cross-examine the person to be examined. The parties shall 
attend the examination, or participate by means of audio link, video link, or other 
similar technology. 

(4) The Chamber may appoint a judge to preside over the examination, which 
shall be conducted pursuant to the Rules governing testimony of a witness at trial. 
If the State in which the witness is located restricts the procedures under which 
the examination proceeds, the testimony shall be admitted only if the procedures 
used do not prejudice the rights of the parties and are otherwise in substantial con- 
formity with the Rules. 

(5) When recorded testimony is taken at the request of the Prosecutor or an indi- 
gent accused, the Chamber may order that the Court will bear the expense involved. 

Rule 5: 'Written and Oral Statements 

(1) Where a witness is unavailable or where the interests of justice otherwise so 
require, the Chamber may admit prior written or oral witness statements in lieu 
of testimony. Such statements shall be given such weight as deemed appropriate by 
the Chamber. A judgement cannot be based on such testimony alone. 

(2) When a written or recorded statement or part thereof is introduced by a party, 
the Chamber may consider any other part or any other written or recorded state- 
ment of the witness which in fairness also ought to be considered. 

Rule 6: Documentary and Other Evidence 

(1) The Chamber may admit documents, including records reflecting official acts 
or regularly conducted activity, so long as the records have substantial guarantees 
of trustworthiness. 

(2) The Chamber may admit summaries, charts, or other demonstrative evidence 
if such evidence will assist in clarifying the issues under consideration. 

Rule 7: Confessions 

(derived from ICTY rule 92; A/NL rule 108) 

(1) A confession or admission by the accused given during questioning by the 

Prosecutor and recorded pursuant to Rule , ^ shall be presumed to have been 

given voluntarily unless the contrary is proved. 

(2) A confession or admission by the accused that has not been recorded pursuant 

to Rule shall not be excluded if the circumstances establish that it was volun- 

tarily given. 

Rule 8: Evidence of Consistent Pattern of Conduct 
(derived from ICTY rule 93; A/NL rule 108) 

Evidence of a consistent pattern of conduct by the accused may be admitted in 
the interests of justice. 

[N.B. Other provisions in the Statute or Rules will provide for disclosure 
of such evidence prior to trial.] 


1 The Rules of Procedure could require the Prosecutor to record statements of the accused, in 
the same manner as ICTY rule 43. If such a rule is promulgated, a presumption in favor of 
voluntariness could be provided for as above. 
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Rule 9: Evidence in Cases of Sexual Assault 

(derived from ICTY rule 96; AINL rule 113) 

In cases of sexual assault: 

(1) No corroboration of the victim’s testimony shall be required. 

(2) Past sexual conduct of the victim shall not he admitted in evidence, except 
where exclusion would violate the fundamental rights of the accused. Before admit- 
ting evidence of a victim’s past sexual conduct, the Chamber shall satisfy itself 
through an offer of proof made in camera that the evidence meets the requirements 
of this paragraph. 

(3) Sexual conduct of the accused may be admitted [if relevant to show motive, 
opportunity, intent, identity, plan or absence of mistake] . 

[N.B.: ICTY Rule 96 (ii) permits consent as a defense in certain limited 
circumstances. Consideration of consent as a defense may more properly be 
treated in relation to defining crimes of sexual violence or general prin- 
ciples of criminal law.] 

Rule 10: Lawyer-Client Privilege 

(derived from ICTY rule 97; AINL rule 115) 

All communications between lawyer and client shall be regarded as privileged and 
consequently not subject to disclosure, unless: 

(a) the client consents to such disclosure; or 

(b) the client disclosed the content of the communication to a third party. 

Rule 11: Agreements as to Admission 

(derived from AINL rule 111) 

(1) The defence and the prosecution may agree that a fact, the contents of a docu- 
ment, or the expected testimony of a witness should be considered as evidence by 
the Chamber. 

(2) In the interest of justice, the Chamber may decline to accept an agreement 
under paragraph (1). 

(3) After an agreement has been accepted, a party may withdraw from it only if 
permitted to do so by the Chamber. 

(4) An agreement between the defence and prosecution that a witness, if called 
to testify, would give certain testimony or that a document, if offered in evidence, 
has certain contents does not constitute an admission of the truth of the testimony 
or the contents of the document. 


Statement of the United States Delegation on “Artiele 11 bis — Preliminary 
Rulings Regarding Admissibility” 


April 3, 1998 


Statement of the United States Delegation 

ON 

“Article 11 bis — Preliminary Rulings Regarding Admissibility” 
(A/AC.249/19981WG.3/DP.2) 

The United States has long believed that a core purpose of an international crimi- 
nal court must be to advance a simple norm: countries should bring to justice those 
who commit genocide, crimes against humanity, and war crimes, or turn suspects 
over to someone who will, such as an impartial and effective international court. 
The permanent court must ensure that national legal systems with the will and 
ability to prosecute persons who commit these crimes are permitted to do so, while 
guaranteeing that perpetrators of these crimes acting in countries without com- 
petent, functioning legal systems nonetheless will be held accountable. Where na- 
tional legal systems can assume their responsibilities, then the permanent court 
should not be the court of first resort. 

In that spirit, on March 25, 1998, the U.S. delegation submitted a proposal to 
strengthen the principle of complementarity in the draft statute of the proposed 
international criminal court. Although, we join other delegations in strongly sup- 
porting the provisions of Articles 11 and 12 of the Zutphen draft, and indeed ac- 
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tively participated in the drafting of them last year, it has never been clear how 
the principles of Article 11 would be effected when matters are first referred to the 
court. It has become evident in recent months that many delegations support a pro- 
cedure whereby overall matters are referred to the court following which the pros- 
ecutor would investigate and seek indictments against individual suspects. If that 
becomes the adopted procedure, then we believe that the principle of 
complementarity should be recognized at the outset of any referral of a matter to 
the court in addition to the investigation of individual cases by the prosecutor. 

The U.S proposal states that when a matter has been referred to the court, the 
Prosecutor would make such referral known by public announcement and by notifi- 
cation to all States Parties. Public acknowledgment of a referral of large-scale “mat- 
ters”, as opposed to the filing of a complaint against in individual suspect, should 
not be objectionable. Investigations by the Prosecutor of individual suspects can, of 
course, remain confidential and need not be publicized. When the referral is made 
known, a State may step forward and inform the Prosecutor that it is undertaking 
the responsibility to investigate its own citizens or others within its jurisdiction who 
may have committed crimes in the referred matter. 

At this stage the Prosecutor has two choices. The Prosecutor can defer to the na- 
tional investigation because of his or her belief that the State has the ability and 
will to undertake its responsibility. We believe that when the Prosecutor has made 
a decision to defer, there should be some reasonable period — we have suggested six 
months or a year — before the decision is revisited. 

Alternatively, the Prosecutor can determine at the outset that the State is unwill- 
ing or unable genuinely to carry out the investigation and prosecutions; in other 
words, the criteria for admissibility appear to apply. In that event, the Prosecutor 
would seek confirmation from the Pre-Trial Chamber and, if the judges concur, the 
Prosecutor would launch the investigation. 

We have provided that the Pre-Trial Chamber’s preliminary ruling could be ap- 
pealed to the Appeals Chamber, where a super-majority of the judges of the Appeals 
Chamber would need to approve the Prosecutor’s commencement of investigation. 

The Prosecutor will need the cooperation of States in order to investigate alleged 
crimes. We believe that our proposal reflects reality, namely, that a State that is 
willing and capable to investigate such crimes should not be burdened with, and in- 
deed may resist, cooperation with an ICC investigation not merited under the prin- 
ciples of complementarity. On the other hand, States that have no intention of in- 
vestigating the crimes or cooperating with the Prosecutor will proceed with their 
own agenda regardless of the court’s orders for access to witnesses and evidence. 

The U.S. delegation has begun to receive comment on our proposal. We appreciate 
these comments and look forward to further consultations with delegations and the 
non-governmental community. For example, we are considering several delegations’ 
suggestion that there should be an exception to the period of deferral when the cir- 
cumstances which led the Prosecutor to defer have changed significantly. Also, we 
understand the concerns raised that no procedure should be adopted that would en- 
courage the destruction of evidence or permit a State to thwart the pursuit of jus- 
tice. Further, we accept the obvious right of appeal from the Pre-Trial Chamber by 
either party. We would emphasize that our proposal does not contravene the prin- 
ciple that a person or State may challenge admissibility only once. Article 12(3) con- 
cerns challenging admissibility of an individual case regarding an individual sus- 
pect, and we strongly support it. Our proposal relates to the overall matter that has 
been referred to the court at a much earlier stage, when no particular suspects have 
been identified and one is dealing with a State’s right to launch full-scale investiga- 
tions. 

This proposal is extremely important to the United States Government. In our 
view, it takes account of our interest in protecting against unwarranted investiga- 
tion and prosecution of persons who are being investigated by their own national 
authorities, while ensuring the prosecution of those who should be brought before 
an international court. Our proposal also seeks to honor a fundamental tenet of the 
principle of complementarity, namely, that at the outset of a referral of an overall 
matter, a State can assert its responsibility to enforce the law itself provided it is 
capable and willing to do so. 
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Proposal Submitted by the United States of America on Article 1 1 bis. — 
Preliminary Rulings Regarding Admissibility 

A/AC.249/1998AVG.3/DP.2 
25 March 1998 
Original: English 

Preparatory Committee on the Establishment of an International Criminal Court 
16 March-3 April 1998 

Working Group on Complementarity and Trigger Mechanism 

Proposal Submitted by the United States of America 
Article 11 bis. Preliminary rulings regarding admissibility 

1. When a matter has been referred to the Court pursuant to article 6 and the 
Prosecutor has determined that there would be a sufficient basis to commence an 
investigation of the matter, the Prosecutor shall make such referral known by public 
announcement and by notification to all States Parties. 

2. Within [ ] days of the public announcement of such referral, a State may inform 
the Court that it is investigating its nationals or others within its jurisdiction with 
respect to criminal acts that allegedly were committed in the context of the matter 
referred to the Court and that may constitute offences described in article 5. At the 
request of that State, the Prosecutor shall defer to the State’s investigation of such 
persons unless the Prosecutor determines that there has been a total or partial col- 
lapse or unavailability of the State’s national judicial system, or the State is unwill- 
ing or unable genuinely to carry out the investigation and prosecutions. Before the 
Prosecutor may commence investigation of such persons, the Prosecutor must obtain 
a preliminary ruling from a Pre-Trial Chamber confirming the Prosecutor’s deter- 
mination. The Prosecutor’s deferral to the State’s investigation shall be open for re- 
view by the Prosecutor [six months] [one year] after the date of deferral. 

3. A preliminary ruling of the Pre-Trial Chamber confirming the Prosecutor’s de- 
termination may be appealed to the Appeals Chamber by the State concerned. If the 
preliminary ruling is appealed by the State, [two thirds] [all] of the judges of the 
Appeals Chamber must confirm that ruling before the Prosecutor may commence 
the investigation and seek indictments. 

4. When the Prosecutor has deferred an investigation pursuant to section 2, the 
Prosecutor may request that the State concerned report periodically on the progress 
of its investigations and any subsequent prosecutions. States Parties shall respond 
to such requests without undue delay. 

5. That a State has challenged a preliminary ruling under the present article 
shall not prejudice its right to challenge admissibility of a case under article 12 1 
[or to withhold its consent to the exercise of jurisdiction under article 7] . 


Statement of the United States Delegation Expressing Concerns Regarding 
the Proposal for a Proprio Motu Prosecutor 

The Concerns of the United States Regarding the Proposal for a Proprio 

Motu Prosecutor 


June 22, 1998 

The United States strongly supports an effective ICC Prosecutor who will be able 
to exercise independent judgment and who will be perceived as impartial and fair. 
The Prosecutor must have independent discretion to decide, free of any outside in- 
fluence and based on the evidence collected, what charges to file against which peo- 
ple. 

The United States is strongly of the view that the principles of prosecutorial inde- 
pendence and effectiveness are not only fully consistent with, but ultimately will be 
best served by, the structure proposed by the ICC under which the Prosecutor’s au- 
thority to embark on an investigation is triggered by a referral by a State or the 
Security Council. It is our firm view that the proposal for a proprio motu prosecu- 
tor — one tasked with responding to any and all indications that a crime within the 
potential jurisdiction of the Court may have been committed — not only offers little 


1 Article 12(4) should be revised to require a vote by two thirds of the judges of the Appeals 
Chamber to decide that a case is admissible. 
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by way of advancing the mandate of the Court and the principles of prosecutorial 
independence and effectiveness, hut also will make much more difficult the Prosecu- 
tor’s central task of thoroughly and fairly investigating the most egregious of crimes. 

As an initial matter, we reiterate the longstanding position of the United States 
that no one, not the Security Council, not States, not any entity nor individual, 
should be able to control the direction of the Prosecutor’s investigation hy referring 
a particular case against a particular person. That is why the United States has 
and will continue to press for the formula that referrals from States and the Secu- 
rity Council must he referrals of overall situations. It must lie with the Prosecutor 
to determine whether a crime has heen committed and hy whom; the referral mech- 
anism cannot purport to limit the Prosecutor’s decisions on such matters. 

Moreover, our thinking about the appropriate role of the Prosecutor and our con- 
cern about the proprio motu proposal are very much guided by the overriding prin- 
ciple set forth in the preamble that the mandate of the ICC is “to exercise jurisdic- 
tion only over the most serious crimes of concern to the international community 
as a whole.” 

Maintaining that threshold is essential to the credibility, wide acceptance and effi- 
ciency of the Court. Certainly, part of the broad consensus in moving towards juris- 
diction limited to “core crimes” is the desire that the Court and its Prosecutor focus 
on crimes that can fairly be said to be “crimes of concern to the international com- 
munity as a whole.” Yet the definitions of those crimes do not necessarily exclude 
conduct which will not rise to the standard articulated in the preamble. This is par- 
ticularly the case with war crimes, a category covering a wide range of criminal con- 
duct which may occur during conflict, and crimes against humanity, which are 
broadly defined. 

Thus, it is essential that there be some screen to distinguish between crimes 
which do rise to the level of concern to the international community and those which 
do not. The only rational and workable proposal to date — even if it may fall short 
of the perfect — is to look to States, and in appropriate cases the Security Council, 
to speak for what is “of concern to the international community as a whole.” For 
the United States, it is inappropriate and ultimately unworkable to suggest that 
this role is better vested in a single individual, the ICC Prosecutor. 

The United States has listened carefully to the arguments made by proponents 
of the proprio motu prosecutor, but we are unpersuaded. 

First, we reject as entirely cynical the notion that the community of States is so 
lacking in moral and political courage that when faced with an atrocity meriting the 
attention of the Court, not one State will respond. Indeed, quite the opposite has 
been demonstrated by the United States and other States which have worked hard 
to establish and support the work of the ad hoc tribunals, and which are in Rome 
to facilitate future prosecutions through the establishment of a permanent court. 
Moreover, it is wrong to argue that States’ unwillingness to invoke the ICC’s juris- 
diction is presumptively foreshadowed by the past reluctance of States — absent an 
ICC — to take on national prosecutions of atrocities committed thousands of miles 
away. To the contrary, the ICC will provide an alternative to overcome the variety 
of legal, political, practical and resource difficulties which have made States reluc- 
tant, if not unable, to take on these prosecutions themselves. Experience with the 
International Court of Justice also does not provide useful guide, since the Inter- 
national Court of Justice cannot conduct criminal prosecutions at all. 

Second, we find overly simplistic the argument that the State and Security Coun- 
cil referral approach offers only an improperly politicized Prosecutor, while the 
proprio motu approach assures a pristinely impartial Prosecutor whose work will be 
without any political dimension. 

In much of the discussion regarding the proprio motu Prosecutor, the term “politi- 
cal” has been used in an entirely pejorative sense to mean actions that are partisan 
or self-interested. Even with that particular gloss, however, there is no basis in ex- 
perience to say that States act only on the basis of partisanism and self interest, 
while individuals and organizations — those authorized to bring allegations to the 
proprio motu Prosecutor — are per se beyond such motives or bias. Surely both cat- 
egories can, in the pejorative sense, act “politically,” and we would be naive to ig- 
nore the considerable political pressure that organizations will bring to bear on the 
Prosecutor in advocating that he or she take on the causes which they champion. 
Thus, we cannot exclude that organizations as well as States can, in the pejorative 
sense, seek to act politically and apply political pressure on the Prosecutor. How- 
ever, a significant difference is the accountability of States — as opposed to individ- 
uals and organizations — when they do so in the international context. 

In the United States’ view, the discussion regarding the proprio motu Prosecutor 
has also ignored the extent to which State and Security Council referral in fact has 
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a “political” component which is heneficial, if not essential, to the work of the Pros- 
ecutor. In making referrals, States are expressing political will and political support 
for the Prosecutor and his work; they are signaling to other States the level of their 
concern about the situation at issue and their commitment to stand behind and as- 
sist the Prosecutor both directly, and in his or her dealings with other States, in- 
cluding those likely to be hostile to the Prosecutor’s investigation. 

This involvement of States is critical. Under the proprio motu model, we fear it 
will become too easy for States Parties to abdicate their responsibilities and simply 
leave it to individuals, organizations and the Prosecutor himself to initiate cases 
without the starting foundation of political will and commitment only States can 
provide. The Prosecutor then can become isolated, and abandoned to deal in a dif- 
ficult international arena without the clear, continuing involvement of States Par- 
ties in affirming his or her work. 

In addition, we do not find persuasive the argument that a proprio motu Prosecu- 
tor will be able to decide whether to pursue investigations based solely on legal cri- 
teria and thereby avoid questions going to his or her impartiality or independence. 
If the Prosecutor has authority — and indeed the responsibility — to pursue all facially 
credible allegations coming from individuals or organizations, there will surely be 
many more complaints than the Prosecutor can possibly handle. Without the screen 
of a State and Security Council referral mechanism, the volume of complaints will 
expand significantly, including those that will prove to be inappropriate bases for 
prosecution. These will include some directed against particular individuals for per- 
sonal reasons and some motivated by improper political considerations; some will 
relate to situations that are not sufficiently serious to come within the Court’s prop- 
er jurisdiction; and some will involve matters already being dealt with by national 
authorities, but with results disappointing to particular individuals or organizations. 

Many of those complaints may, at least facially, meet the legal criteria to initiate 
an investigation suggested in the draft Statute — “a reasonable basis” or “any other 
substantiated information” — so that the Prosecutor will not be able to use a simple 
legal checklist to choose which of several complaints to pursue. Thus, the Prosecutor 
will be required to make decisions of policy in addition to those of law. 

Admittedly, some such exercise of prosecutorial discretion will be necessary and 
appropriate even in the context of a State referral regime. However, in the proprio 
motu setting, the exercise of prosecutorial discretion — something not universally ac- 
cepted and all the more suspect in politically charged settings — will become a fre- 
quent and essential step in preserving the proper functioning and focus of the 
Court. 

Thus, we fear that by considerably expanding the number of instances in which 
the Prosecutor must choose to decline complaints that appear unlikely to result in 
meritorious prosecutions, we inevitably will undermine perceptions of his or her im- 
partiality and subject the Prosecutor to incessant criticism by groups and individ- 
uals who disagree with his choices. We are also concerned that this volume of com- 
plaints will tend to embroil the Court in debate about the outer limits of its jurisdic- 
tion — creating controversy that will in fact weaken, not strengthen, the essential 
foundation of consensus for the Court. 

In sum, the proprio motu proposal risks routinely drawing the Prosecutor into 
making difficult public policy decisions which the Prosecutor is neither well- 
equipped nor inclined to make. In our view, these initial public policy decisions are 
best made by political bodies, freeing the Prosecutor to deal for the most part with 
the law and the facts. 

Nor does it assuage our concerns to require judges to approve the Prosecutor’s 
proprio motu decisions. Judges are equipped to review legal matters. Their com- 
petence involves legal questions of admissibility and jurisdiction under the Statute, 
and we expect it would be rare that the Prosecutor’s decisions would be unlawful 
under the Statute. To the extent judges would be questioning the Prosecutor’s judg- 
ment in choosing to investigate on other than legal grounds, the judges’ review 
would simply substitute their own personal or policy preferences for that of the 
Prosecutor. Moreover, in that event they, like the Prosecutor, would find perceptions 
of their impartiality and fairness undermined. 

Finally, the United States is deeply concerned by the tremendous resource impli- 
cations of the proprio motu proposal and the extent to which it will transform the 
nature of the Prosecutor’s office. One need only look at the volume of complaints 
lodged with human rights organizations to understand how debilitating it will be 
to make the Prosecutor responsive to all possible allegations of conduct coming with- 
in the framework of the Statute. In 1997, nearly 30,000 communications were sub- 
mitted under the U.N. Human Rights Commission’s “Resolution 1503” procedures 
and another 1,200 under the first option protocol of the ICCPR. The experience of 
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other international bodies is similar. In its first two sessions in the Spring of this 
year, the European Commission of Human Rights was called upon to deal with 1500 
applications. 

Thus, even if the Prosecutor receives only a fraction of these numbers of commu- 
nications, his office will need to be enormously expanded, and at tremendous addi- 
tional cost. We have an idea of the costs entailed in investigating and prosecuting 
“core” crimes. The budgets the two ad hoc tribunals were $98 million for 1997 and 
$127 million for 1998. 

If States impose a structure which will flood the Prosecutor’s office with thou- 
sands of allegations, they must then be prepared to give the Prosecutor the re- 
sources to discharge his proprio motu authority responsibly, even if that means — 
as we believe it ultimately will — that the Prosecutor’s preliminary inquiries will 
show the vast majority of complaints unworthy of further investigation. Moreover, 
States must recognize that in most instances, the Prosecutor will be turning to 
States for information to determine the credibility of allegations and whether they 
are being handled at the national level. Thus the costs and frustrations that will 
come with the proprio motu scenario will in the long run fall on States as well. Ac- 
cordingly, it is the United States’ view that the incremental benefits, if any, of a 
Prosecutor with unfettered investigative authority are significantly outweighed by 
the costs involved and diminution of the Prosecutor’s focus and efficiency. 

The United States has carefully considered the arguments in favor of a proprio 
motu Prosecutor and is well aware of their appeal. However, we believe that after 
careful scrutiny, other factors emerge which give rise to serious practical and policy 
concerns. The United States has offered this paper with the hope that other delega- 
tions might give further thought to the respective merits of the proprio motu pro- 
posal and what we believe is on balance the better approach — albeit not perfect — 
of making referrals from States, and in appropriate cases the Security Council, the 
starting point for the Prosecutor’s work. 
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